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friendly 
loan company and the 
Truth Lending Act 


You know you would find it in USCA. 


Harry had his neighborhood friendly loan company help him swing 
a nice deal on a new car. But they didn't tell Harry how much it 
was going to cost him in interest. Harry was going to sue. Then 
he heard he could join a suit several others were planning. Trouble 
was that by the time the suit was filed, it was a year after Harry 
got the loan and he was bound by the statute of limitations. If you 
needed the answer to this case you wouldn't find it by looking under 
Title 15 . . . UNLESS you looked in USCA § 1640. You see, 
USCA gives you all the law, including all court constructions of the 
statute. That means if there are cases in point you know you have 
them. That's why so many successful lawyers you know have 
relied on USCA for so many years. Join them. Get details from 
West Publishing Co., 50 W. Kellogg Blvd., St. Paul, MN 55102. 


Annotations 
are as much 
a part of the 
law as the 
law itself... 


A 


NEWS 


THE ‘“‘NEW” AND THE “OLD” 


This June issue of The Florida Bar 
Journal reflects the work product of one 
Bar year and the promises and programs of 
the new incoming Bar administration. 
The former is represented in the many 
annual reports submitted by our dedi- 
cated standing and special committees 
and sections of The Florida Bar. They 
have accomplished an enormous amount 
of work and in many instances, such as the 
Economics of Law Practice Committee, 
have plans on the drawing board for excit- 
ing new services for you, our members. 
Outstanding work products do not occur 
without able leadership. This is the case 
with the individual chairmen and beyond 
them, the constant leadership of outgoing 
President James A. Urban that has meant 
so much to the individual committees as 
well as the headquarters staff throughout 
the past 12 months. Promises and pro- 
grams are forecast through the word of our 
new president, J. Rex Farrior, Jr., of 
Tampa, who sets forth his plan for the year 
ahead in his President’s Page. 

A president of The Florida Bar can 
never have it all “just his own way.” He is 
frequently strapped with many programs 
initiated, but unfinished, by his predeces- 
sors which he is obliged to carry on to 
completion whether he strongly endorses 
the program or not. Likewise, within his 
own administrative year, he starts his own 
pet programs only to realize elements of 
frustration when they are not fully 
realized by the time of the annual conven- 
tion when he leaves office. 

As President Farrior has indicated, one 
of his major themes will be to help the 
“grassroots” lawyer of Florida by improv- 
ing individual services to him and mak- 
ing available to this practitioner educa- 
tional programs and activities that will 
enhance his professional skills. Accord- 
ingly, it is likely that President Rex will 
continue next year the “Florida Caravan” 
initiated this year by President Jim in an 
effortto meet with lawyers in every area of 
Florida to acquaint them with the pro- 
grams, problems and policies of their 
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statewide legal organization. Despite this 
particular effort and communications to 
the membership through the Journal, 
initiation this year of a second major pub- 
lication, “Florida Bar News,” delivery of 
Board of Governors minutes to every local 
bar association in the state after each 
Board meeting, we still fail apparently to 
reach our objective in fully apprising you, 
the members, about the activities of The 
Florida Bar. A sample of this feeling re- 
cently came from Mr. Justice Joe Boyd. In 
a brief conversation he stated that, “The 
Florida Bar was entirely foreign to a large 
percentage of its membership.” We also 
hear from the Panhandle area of Florida 
that our members do not understand 
where their dues dollars go and how other 
income of The Florida Bar is expended in 


their behalf. 


Accordingly, we hope to respond posi- 
tively. Not only is a small pamphlet being 
prepared by the Public Affairs and Media 
Committee specifically identifying mem- 
bership services offered by The Florida 
Bar, but we will also undertake a series of 
articles about the budget of The Florida 
Bar and the financial support given to par- 
ticular Bar sponsored activities. 

With a rapidly expanding professional 
association, such as The Florida Bar, an 
important challenge rests with the leader- 
ship of the Bar to seek constantly new and 
better methods of effecting direct com- 
munications with the membership. We 
are told that a record number of appli- 
cants, somewhere around 1,200, will take 
the Florida bar examination next month. 
Over 200 of these will be former Cuban 
lawyers who have recently completed a 
two-year special educational program of- 
fered at our law schools at the University 
of Florida and the University of Miami. 
Orientation and full communication with 
this new group is an added challenge to 
the leadership of the Bar. 


So you will be hearing from us. We hope 
to do the job better. We want your sugges- 
tions and we want to eliminate any 
“foreigners” within the membership 
ranks of The Florida Bar. 
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NEWS 


CHAIRMEN’S MEETING AND GENERAL 
COMMITTEE MEETING SET 


President J. Rex Farrior, Jr., has an- 
nounced that the new committee and sec- 
tion chairmen will hold a one-day orienta- 
tion and planning meeting at the Host 
Airport Hotel, Tampa, on Friday, July 18, 
1975. 

The General Meeting of Committees 
and Sections is scheduled for the attrac- 
tive Carlton House in Orlando, Wednes- 
day and Thursday, September 17, 18, 
1975. 

In making his committee appointments 
this year, President Rex has implemented 
a new standing policy of the Board of 
Governors which basically provides that 
appointment to a standing committee will 
be for a three-year term. He has also made 
an effort to reduce the size of many com- 
mittees so that committee chairmen can 
more readily communicate with the 
committee membership, control the ac- 
tivities of the committee better and hope- 
fully produce a superior work product for 
the benefit of the entire Bar. With smaller 
committees and longer tenure, it is hoped 
that the continuity of standing committees 
will be improved from what it has been in 
the past. So many times a committee in 
one administrative year initiates a pro- 
gram which, when a completely new 
committee is appointed, the particular 
program is ignored due to lack of know- 
ledge and membership continuity. 

With this new procedure committee 
membership will be more formalized 
with greater attention being given to the 
individual committee member and his 
performance. Committee chairmen will 
be asked to evaluate individual members 
of committees with greater particularity 
than previously. It is hoped that commit- 
tee appointments will go to persons sin- 
cerely interested in making a sacrifice and 
rendering public service rather than those 
who request committee appointments 
without being highly motivated toward 
committee service. 

We will be interested in receiving your 
comments throughout the next 12 months 
on this new approach to the committee 
structure of The Florida Bar. Many states, 
such as Michigan, have found this ap- 
proach very successful and very popular 
with the Bar membership. We hope this is 
the case in Florida and we will welcome 
your comments as we progress under 
these new policies. 


HATS OFF TO THE FEDERAL JUDICIAL 
NOMINATING COMMISSION ! 


Through the good efforts of our two Un- 
ited States Senators, Lawton M. Chiles 
and Richard (Dick) Stone, working with 


The Florida Bar, the Federal Judicial 
Nominating Commission of Florida was 
established in December 1974. The 
commission, consisting of Earl B. Had- 
low, chairman; William Whitaker, vice 
chairman; Mrs. Aubrey W. Sims, Miami; 
Patrick G. Emmanuel, Pensacola; John M. 
Farrell, Palm Beach; George W. Morrow, 
Sr., Graceville; Chesterfield H. Smith, Jr., 
Lakeland; Charles A. Whitehead, Panama 
City; and Blair I. Zimmett, Miami, 
worked hard in the past few months to 
nominate five highly qualified persons for 
the vacancy existing in the United States 
District Court for the Northern District of 
Florida. One of the five nominees 
selected by the commission, William H. 
Stafford, Jr., was recommended to the 
President for appointmentto this vacancy. 
Thereafter, President Ford nominated 
Mr. Stafford and last month the United 
States Senate confirmed this nomination. 
We commend the commission for its de- 
dicated efforts to ensure the appointment 
of only highly qualified persons to our 
federal bench and we wish Judge Stafford 
continued success as he assumes the awe- 
some responsibilities and challenges fac- 
ing him as a United States district judge. 

The commission is continuing its work. 
Judge Bryan Simpson, Jacksonville, of the 
United States Court of Appeals for the 
Fifth Circuit, has announced his assump- 
tion of a “‘senior judge status” effective 
June 30, 1975, and accordingly the com- 
mission is seeking the best judicial talent 
in Florida to fill this upcoming vacancy. 
Chairman Hadlow reports that the 
number of prospective nominees is large. 
The commission met several times last 
month to carefully evaluate each judicial 
prospect. 

The matter of removing political pat- 
ronage from judicial appointments and 
substituting in lieu thereof a merit selec- 
tive system is not without problems and 
conflict. Sincere and dedicated persons 
do not always share similar philosophical 
views. This is so with the attitude of many 
lawyers, judges and politicians about the 
newly formed commission. 

We are confident, however, that there 
may be areas where the structure and pro- 
cedures of the commission can be im- 
proved in time. Nonetheless, if the com- 
mission continues to come forth with out- 
standing nominees for federal judicial 
vacancies as it has in the past, it will be 
soon not only a permanent fixture in 
Florida, but in every other state in the 
nation interested in selecting judges on 
their merit rather than through political 
patronage. 


MARSHALL R. CASSEDY 
Executive Director 
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you 
accounted or 
ALL the heirs : p 


We Specialize in 
Locating Heirs 
to Estates 


‘The ‘Altshuler Chart 


a We are pleased to discuss 


any heirshi 
PLEASE WRITE for ship problem 
see complimentary brochure without obligation. 
- and genealogical chart. Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 


501 Seybold Building, Miami, Florida 33132, (305) 374-1246 
Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service to 
ATTORNEYS * ADMINISTRATORS * GUARDIANS « EXECUTORS * TRUSTEES * BANKS 
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HUSTLE. 


Tired of so-so service from your present lending source? The 
man from HELLER knows how to HUSTLE on your behalf! He’ll 
dig for ways to help you get the dollars you need. He’ll make 
things easier for you by aggressively following up on details. 
He’ll promise and deliver — the kind of in-depth loan structuring 
expertise that has made us the largest factor in real estate 
financing. 


MUSCLE. 


HELLER offices are located in key cities. We know real estate 
financing from the ground up and we make loan decisions on 
the spot. These advantages combined with the fact that we’re 
a part of the Three Billion Dollar assets of HELLER INTERNA- 
TIONAL, give us the extra MUSCLE that you need from your 
prime lender. 

We handle the complete range of real estate financing — land 
acquisition, land development and construction loans, as well 
as providing long-term financing for commercial and industrial 
properties at insurance company rates. 


How much do you need for your next project? We can handle 
it, whether it’s a 40 story office building or a mini-warehouse 
project. We’ll finance your housing developments. We’ll expedite 
an answer and you won't have to wait for a loan committee to 
meet next month! When time is MONEY — call or write any of 
our local offices: 


HELLER 


BUILDERS 
The Bysinesstifan’s Money Company 


Heller Bidg., 4500 Biscayne Bivd. 

Miami, Florida (305) 576-4800 
Jacksonville, Florida (904) 355-7114 
Orlando, Florida (305) 422-4839 
Tampa, Florida (813) 879-0900 
Atlanta, Georgia (404) 261-6840 
Birmingham, Alabama (205) 322-4621 
New Orleans, Louisiana (504) 581-7731 
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The Florida Bar of 1975 is contrasted with the Florida State Bar 
Association of the past with this photograph of new President J. 
Rex Farrior, Jr., Tampa, standing beside a portrait of the first 
president and founder of the predecessor Florida State Bar As- 
sociation, Judge Robert Lochridge Anderson of Ocala. President 
Farrior will be leading the activities of 18,000 members as com- 
pared with a few hundred in Judge Anderson's day in 1907. The 
photograph, taken in the President's suite in the Bar Center in 
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32304. Second Class postage paid at the 
Post Office at Tallahassee, Fla 32301. 
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Florida 32304. © 1975 The Florida Bar. 
News media freely granted permission 
to reprint. 
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FLORIDA 
WORKMEN’S 


THE 
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COMPENSATION 
WITH FORMS 


by 

Leo M. Alpert 

and 

Jonathan L. Alpert 


JONATHAN L. ALPERT, son of Leo 
M. Alpert, is a graduate of Johns 
Hopkins (B.A., 1966), the University 
of Maryland (J.D., 1969), and Har- 
vard University School of Law 
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articles published in the American 
Bar Association Journal, the Florida 
Bar Journal, the Maryland Law Re- 
view, the American Journal of Legal 
History, and others; he is now a prac- 
ticing attorney in Miami with the 
firms of Alpert, La Marr & Alpert, of 
which his father was also a member. 
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Medico-legal problems 

Second injury or special disability 
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Retaliatory discharge for filing claim 
Discussion of all 1974 statutory 
amendments and recent leading cases 
Appendix including statutory history 


Copyright 1975, 
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bound in durable Sturdite, 
stamped in gold foil. 


Atlanta, Georgia 30303 


THE FLORIDA BAR JOURNAL 


— 
an 
; 
| 
- 


President in Perspective 


a profile 


By THOMAS C. MacDONALD, JR. 


On June 21, 1975, J. Rex Farrior, Jr., Tampa, will 
commence the culmination of 24 years of service to The 
Florida Bar when he becomes its 27th president. 

It is my pleasure as his law partner and former fraternity 
roommate (otherwise sworn to impenetrable oath imposed 
by that special relationship) to author a brief resume of his 
eventful career. 

Without doubt he must be regarded foremost as versatile. 
The range of his activities is self-proving of the fact. The 
success enjoyed therein is evidence of his talent as an 
organizer and of his energetic devotion to the attainment of 
excellence. Moderately conservative by philosophy, 
fashionable in dress, confirmed in the enjoyment of the 
company of his fellows, proud of his calling as a lawyer, Rex 
will bring to his presidency the same qualities he has 
brought to successful fulfillment of the roles in the past. 

At the state level, he early began his service following his 
admission to practice in 1951 by work in the Young Lawyers 
Section, advancing through the ranks of treasurer and 
secretary to its presidency in 1959. During his term as 
president, the Young Lawyers Section for the first time 
received the American Bar Association Award of Merit as the 
outstanding young lawyers association in the nation. 

He served from 1966 to 1970 as a member of the Board of 
Governors of The Florida Bar and was elected without 
opposition. He headed the committee which authored the 
“Florida Plan” of specialization, an area in which he retains 
keen interest. 

Closer home, his service to the Hillsborough County Bar 
Association was marked by his service as its president 
during which time the association received The Florida Bar 
Award of Merit as the outstanding association in Florida and 
was recognized by the American Bar Association as the 
second most outstanding local bar association in its size 
category in the United States. 

Following service in the United States Navy during World 
War Il, Rex attended Auburn University and the University of 
Florida, receiving from the latter the degree of bachelor of 
science in business administration in 1949 and his juris 
doctor in 1951. His career at the University of Florida was 
marked by significant recognition, including election to the 
University of Florida Hall of Fame, selection for Florida Blue 
Key (in which he was selected with a major in religion), and 
service as president of his legal fraternity. Phi Delta Phi. 

A native Tampan and son of a distinguished Florida 
lawyer, Rex joined the then firm of Shackleford, Farrior, 
Shannon & Stallings in 1951. He has graduated through the 
ranks of the firm with his practice now concentrated in the 
business and corporate fields. His partners selected him in 
1971 and 1972 to serve as the managing partner of the firm. 
In this practice he has been notably involved in litigating a 
considerable number of complex construction matters and 
has also served on a number of corporate boards, including 
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a Tampa bank. Nevertheless, he continues to relish a 
self-view as a generalist and presently serves as a member 
of the Council of the General Practice Section of the 
American Bar Association. 

He has served actively in the civic life of his community, 
being a founder and past president of the Tampa Sertoma 
Club and having served as Captain of Ye Mystic Krewe of 
Gasparilla was elected King Gasparilla the 60th in 1973. 
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Beyond all other interests and carefully reserved from 
intrusion of the extraneous is the sharing of a goodly portion 
of his busy life with his lovely wife, Mary Lee, and his four 
sons, Rex Ill, Hugh, Preston, and Robbie. 

Family interests revolve around a Collective interest in the 
out-of-doors—hunting, fishing, and water sports, together 
with management of aranch in central Florida, absorb much 


of their time. An avid woodsman since his days as an Eagle 
Scout, Rex has found this phase of his family life to be 
rewarding. Moreover, each of the boys has successfully 
advanced far in virtually all forms of athletics. Rex and Mary 
Lee devote many hours to supporting them in their efforts. It is 
a rare week not including several baseball, basketball, or 
football games. 


The four young sons of Mary Lee and Rex Farrior share their father’s interest in 


the out-of-doors. 


A friendly smile is the trademark of 
President Rex. 


The year ahead promises to be busy and varied. The 
credibility crisis suffered by the profession, the varied 
problems of specialization, and a host of other challenges 
loom before all of us. The demands upon the presidency of 
The Florida Bar may well be unprecedented. For his 
leadership in which all of us have a deep professional stake, 
the members of The Florida Bar confidently extend best 
wishes and appreciation. 


Mr. and Mrs. J. Rex Farrior, Sr., were proud onlookers when their son took the 
oath as president-elect of The Florida Bar at last year’s annual meeting. The 
senior Mr. Farrior was honored at the 1974 convention as a 50-year member of 


The Florida Bar. 
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SEMINAR ON INTERNATIONAL LAW 


London/Cambridge—Paris 


The Florida Bar is invited to attend a seminar on “Recent Developments in Common Market 
Law” sponsored by the International Law Committee of The Florida Bar and the University of 
Florida College of Law at Trinity College, Cambridge, England, on Friday, July 25 and Satur- 
day, July 26, 1975, and at the Institut Superieur des Sciences, Economiques, Paris, France, on 
Thursday, July 31 and Friday, August 1, 1975. Program materials and two cocktail receptions 
are included in the registration fee. 

Air travel and land accommodations on a group travel basis can be offered to a limited 
number of registrants on a first come, first served basis. Group travel will include round trip air 
fare, deluxe hotel accommodations, sightseeing and transfers in a sum of approximately $950, 
departing Miami/Tampa Thursday, July 24, 1975 and returning Thursday, August 7, 1975. 


PROGRAM 
Trinity College, Cambridge 
Friday, July 25, 1975 


OVERLOOKING THE ENGLISH LEGAL SYSTEM 
J. Anthony Weir, Fellow and Tutor, Trinity College 


Institut Superieur des Sciences, Economiques, Paris 
Thursday, July 31, 1975 


THE FRENCH LEGAL PROFESSION AND THE PRAC- 
TICE OF LAW IN FRANCE, CANADA AND THE UN- 
ITED STATES 

Philippe Lett, Member Montreal and Paris Bars 


Saturday, July 26, 1975 


RECENT DEVELOPMENTS IN COMMON MARKET 
Philip Allot, Fellow and Director of Studies, Trinity Col- 


lege and formerly Lega! Advisor, British Foreign Office, 
as well as the Permanent Representative to the European MARITIME LAW AND INTERNATIONAL COMMER- | 


Communities CIAL CONTRACTS 
Pierre Bonassis, Law Faculty, University Aix-Marseilles 
TRADING WITH SOCIALIST COUNTRIES 
Andrzej Burznyski, Research Fellow and Doctor of Law, 


Institute of Legal Sciences of the Polish Academy and 
Legal Advisor for Foreign Commerce Ministry, Warsaw, 
Poland 


THE FRENCH LEGAL SYSTEM AS IT RELATES TO 
FOREIGNERS 
Xavier Blanc-Jouvin, Law Faculty, University of Paris 


REGISTRATION APPLICATION—SEMINAR ON INTERNATIONAL LAW 


Please register me for the Seminar on International Law to be held at Trinity College, Cambridge, England, on Friday, July 
25 and Saturday, July 26, 1975 and atthe Institut Superieurdes Sciences, Economiques, Paris, France, on Thursday, July 31 


and Friday, August 1, 1975. 


0 My check for $40 registration fee payable to “International Law Committee” is enclosed. 
CG Please send information concerning group travel. 
0 | will make my own travel and hotel arrangements. 


NAME 


MAILING ADDRESS 


CITY STATE 


ZIP CODE 


MAIL APPLICATION AND CHECK TO: 


International Law Committee 
P.O. Box 371 
Tampa, Florida 33601 
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The Year of the Florida Lawyer 


Perhaps the question most fre- 
quently put to me during recent 
months is ““What do you want The 
Florida Bar to accomplish during 
the coming year?” 

First, while traveling Florida 
during the past year as 
president-elect, speaking to local 
bar associations and meeting with 
lawyers active in the leadership of 
their profession, I have, myself, 
asked that question often of other 
lawyers and judges. 

As a consequence, I am con- 
vinced that most of the 18,015 
members of The Florida Bar want 
The Florida Bar to intensify its ef- 
forts to “aid the Florida lawyer.” 
After all, in the final analysis, vir- 
tually all of the Bar’s budget re- 
sources are supplied by Florida 
lawyers including, of course, 
those in the judiciary. And, if The 
Florida Bar does not concern it- 
self with the best interests of the 
Florida lawyer, then who will do 
sot 

This is not to minimize in any 
way the countless hours of dedi- 
cated work already performed by 
The Florida Bar, for it has been of 
great assistance to the Florida 
lawyer through its splendid con- 
tinuing legal education courses, 
its valuable practice manuals on 
varied subjects of the law, its vig- 
ilant unauthorized practice of law 
prosecutions, its legal aid, legal 
assistance and lawyer referral 
programs, its Clients’ Security 
Fund, and a myriad of other 
worthy endeavors too numerous 
to mention, and we must always 
be cognizant of our obligation to 
act in the public interest. But 
many lawyers have expressed a 
desire that The Florida Bar next 
year focus in squarely upon the 
problems today confronting the 
Florida lawyer, and devote its 
energies to solving and alleviat- 
ing those problems. 
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Some of the more critical areas 
as described by you, the Florida 
lawyer, are: 

Public confidence in our judi- 
cial system—which some lawyers 
believe is at a low ebb. Many 
lawyers and judges have accom- 
plished much in recent months to- 
ward restoring confidence, and 
this is still considered to be a 
priority matter. 

Overpopulation of lawyers 
—about 2,000 newly admitted 
last year, estimated at 60% from 
out-of-state, while some law 
firms are cutting back, and while 
an estimated 40% of the 1974 


graduates from the Florida law. 


schools are still without jobs. 

The public’s inaccurate image 
of the lawyer—Although 95% of 
our Florida lawyers are honest, 
hard-working, and dedicated to 
the best interests of their clients, 
much of the public doesn’t hold 
that opinion. An affirmative pub- 
lic relations effort is necessary to 
correct an inaccurate public 
image. 

Legal ethics—This must be 
stressed more on the Florida bar 
examination and in our law 
schools, for the majority of our 
new admittees have had no 
training in legal ethics, as shock- 
ing as this may seem. Several 
grievance committee chairmen 
have stated that 60% of the 
wrongdoers were ignorant that 
their acts were unethical, but that 
did not alter the resulting injury to 
the public and to our public 
image, as well. 

Communications between The 
Florida Bar and its members 
—and vice versa. The Bar has 
for many years performed a 
great service for the Florida 
lawyer, and it wants to be respon- 
sive to its members. But how is 
this best accomplished? Every 
lawyer is represented by a 


member of the Board of Gover- 
nors, elected by your ballot at the 
circuit level. I urge you to voice 
your opinions to him, as your rep- 
resentative, and to offer your serv- 
ices on the Board of Governors to 
which elections are held every 
other year. Your suggestions as 
how to improve communications 
between our members and The 
Florida Bar would be ap- 
preciated. 

Strengthening of local bar 
associations—to make your voice 
heard. 

Closer ties with groups com- 
posed of our members on the 
judiciary—to continue improving 
one of the best systems in the na- 
tion. 

Closer working relationship 
with our law schools—required 
by our mutual desire for con- 
tinued high caliber Florida law 
graduates and because of the 
ever-changing nature of the prac- 
tice of law. 

A strong disciplinary 
program—to rid our profession of 
those few who refuse to play by 
the rules, to the detriment of the 
public, the courts and our pro- 
fession. 

Continued strong legislative 
efforts—with competent lobbyists 
to present your views to the law- 
makers. 

Better relationships with the 
news media—They, as you, desire 
the best possible administration 
of justice. Improved communica- 
tion is essential to the mutual ob- 
jective. 

Those are some of the subjects 
about which Florida lawyers and 
judges have expressed the most 
concern. Your opinion is earnestly 
solicited and will be given my 
personal attention (although my 
intention to personally reply to 
each of you may be over-ambi- 
tious). If you are among those who 
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would like 1975-76 to be “The 
Year of The Florida Lawyer,” 
your suggestions, indications of 
support or disagreement with the 
foregoing, and your active efforts 
are welcomed. What do you want 
The Florida Bar to accomplish 
during the coming year? 


J. Rex Farrior, Jr. President 


Perform a 
death-defying 
act. 


Give Heart Fund. 
Give Heart Fund : 


American Heart Association 


helping you satisfy the 
diligent search require- 
ment. Call us collect at 
(305) 395-7478; or 


write: 
FIDUCIARY 


RESEARCH, INC. 
249-W Northwest Tenth Court 
Boca Raton, Florida 33432 


World-wide ical and tracing services 
owned and Florida 


I say Amen, and Amen again to the 
very timely letter in the April issue of 
the Journal by John L. Early of 
Sarasota whois disturbed by the rapid 
change in the framework of our laws. 
Too many times visionaries who want 
to correct what they see as a malfunc- 
tion in our society are permitted to 
prevail over precedent and long 


standing stability. 

The worship of change for change’s 
sake is a bad doctrine and let us hope 
that others will see this too. I’m thank- 
ful that Mr. Early has vocalized my 
feelings so very aptly in this regard. 


EARL R. DUNCAN 
Panama City 


Articles for the Journal 


of the views expressed therein. 


The Journal seeks to inform the Bench and Bar of Florida about all phases of the 
programs of The Florida Bar and to serve as a clearing house of fact and opinion 
pertaining to the administration of justice and the legal profession. Readers are invited to 
submit manuscripts of general interest on areas of legal specialty and current issues. 
Articles should not be more than 4,000 words or 12 pages of manuscript, double- 
spaced. The typewritten original and one carbon copy should be sent. All articles will be 
carefully reviewed but no guarantee can be made regarding publication or return. 
Publication of contributed articles does not necessarily imply endorsement in any way 


Where do you start when 
youre searching for 
missing heirs? 


If you had a file like this, locating missing heirs might 
not be so difficult. But should you labor to acquire 
records and resources you'll scarcely ever use? 


At FIDUCIARY RESEARCH finding heirs is our 
only pursuit. Our files cover the world; we use 

them every day, and we find heirs every week. 

“No one ever died without heirs.” Let 
us prove that to you while 
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YOUR MONEY TIME... 
let LEX help you get 
better return from 
every minute 


BY SAVING MORE _— BY COLLECTING FOR 
OF YOUR TIME: MORE OF YOUR TIME: 


LEX DATA TEXT LEX DATA TEXT can 
simplifies time pay a profit in any firm 
keeping and _with three or more 
information lawyers. And your 

» fetrieval...gives your clients will appreciate 
firm 8 conversational the accurate, up-to- 
relationship with its = the-minute billing. 


data base. 


HAVE YOUR OWN “LAW FIRM MONEY-MACHINE” 
INSTALLED NOW!...YOUR TERMINAL IS FREE! 


Call or Write Owen Rice 


5420 Bay Center Drive — Tempe, Florida 33609 — Phone: 813/879-8400 
WHEN TIME MEANS MONEY, IT’S TIME FOR LEX! 
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> DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE ) 


al 
Social Security Administration 
APPLICATION FOR DISABILI O A L 


If you ore awarded monthly benefits based on this applicoti An other Area 


tically have hospital and medical insurance protection unde 
hove been entitled to social security disability benefits f 
or ot age 65, whichever occurs first. 


NOTICE.—(a) Whoever makes or causes to be made an 
material fact in an application or for use in determi 
Security Act, or (b) whoever, having received a pa 


son, knowingly and willfully uses such pa 
is subject, under the Social Security Act, t 
ment, or both. 


| hereby apply for a period of di 
XVIII of the Social Security Act, 


1. |Print your full name (First na 
initial, last name) 


2. |Enter your date of birth 


(Month, day, and year) 


3. |(a) Have you (or has so 


an application for a 
benefits? 


Yes “Yes,” ans 
No Uf “No,” go on 


(c) Enter name of person on 
earnings record you filed 
applicatior. 


4. |What is your disability? ¢ 


has prevented, you from wo 


(a) When did you become » 


(b) Are you still disabled? {/ 
[_] Yes Uf “Yes, go on 

(c) If you are no longer J 
able to work. 


6. |Check any of the follow 


(a) C] Confined in a med 
than a general hos 


(b) [_] Patient in a general 


(c) [_] Confined in bed at h 


FORM SSA-16 (3-72) 


BY MICHAEL E. HANRAHAN 


A prominent attorney said to me 
recently at a social gathering, 
“Whenever a client of mine has a 
social security problem, I merely 
direct him to the Social Security 
Office, where I am sure he will be 
given the right answer.” I don’t 
think there is a more conscien- 
tious, dedicated and empathetic 
group of people than the person- 
nel staffing the 1,000 Social Se- 
curity district and branch offices 
throughout the principal cities 
and other urban areas or towns of 
the 50 states, Puerto Rico, and the 
Virgin Islands. Yet, it must be re- 
membered that the claims rep- 
resentatives, while they do their 
utmost to be fair, (1) cannot be 
considered the claimant’s advo- 
cate; (2) are generally not attor- 
neys; and (3) cannot be expected 
to search, collate and prepare evi- 
dence in the most favorable light 
to the claimant. Moreover the per- 
son or persons who make the rul- 
ing in a case does not see the 
claimant until the hearing stage is 
reached. 

Claims for regular social se- 
curity benefits are increasing at a 
rapid rate. In addition, as of 
January 1, 1974, the Social Se- 
curity Administration (SSA) ab- 
sorbed the administration of three 
of the former four state adminis- 
tered welfare programs; Aid to the 
Aged, Aid to the Blind, and Aid for 
the Disabled, which are all in- 
cluded under the title “Supple- 
mental Security Income” (SSI). 
(Aid for Dependent Children is 
still administered by the states. 
Only in some states is there a min- 
imal assistance program based 
simply on desperate need.) This 
has doubled the workload of the 
district and branch offices while 
their staffs have only been aug- 
mented about ten percent. 

Regular social security benefits 


are a form of social insurance 
which the worker has paid for by 
premiums (the FICA taxes with- 
held from his wages, or paid at the 
end of the year by a self-employed 
person). Supplemental Security 
Income (SSI), on the other hand, 
is based upon need; (for instance, 
an individual who does not have 
countable income of $458 for the 
calendar quarter ($1,832 per 
calendar year) and $1,500 in re- 
sources). 

I, for one, feel that claimants are 
much better off having their cases 
prepared and presented by an at- 
torney. Congress apparently was 
of the same opinion when in 1967 
it provided that 25 percent of back 
benefits would be withheld to 
cover attorney’s fees of claimants 
so represented. (The Supplemen- 
tal Security Income Program does 
not, as yet, provide a withholding 
of benefits to cover legal fees.) All 
attorney’s fees, however, must be 
approved by the Social Security 
Administration. In spite of this 
provision, however, by far most 
claimants come before the Social 
Security Administration unrepre- 
sented. (In some counties, legal 
aid societies are performing 
splendidly for indigent claimants, 
but many claimants do not qualify 
under the “means” test.) With the 
attention of the Bar being directed 
toward areas of specialization, I 
would recommend that attorneys 
consider the social security field 
as a most interesting and pro- 
fessionally remunerative sup- 
plement to other fields of practice. 
In many instances, particularly in 
the field of disability, claimants 
and their families end up with two 
to four years in back benefits, so 
the legal fee can be attractive. 

This essay is by no means in- 
tended to be a treatise on Social 
Security Law. However, simply 
stated, regular social security 
claims fall into two principal 
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SECURITY— 


for Specialization? 


CJ No 


, you will automa- 
Medicare after you 
24 consecutive months 


TOE 110/120 
INSURANCE BENEFITS 


Form Approved 
OMB No. 72—RO530 


(Do not write in this space) 


alse statement or representation of a 
a right to payment under the Social 
r the use and benefit of another per- 
e person for whom it is received 


categories; disability, and retire- 
ment and survivor claims. These 
are the so-called Title II cases.1 

Then there are Medicare claims 
under Title XVIII.? SSI claims fall 
under Title XVI.3 

To be entitled to most forms of 
regular benefits, the claimant 
must be “fully insured.’* This 
means that he must have at least 
one quarter of coverage (three 
months of work) for each calendar 
year (four quarters elapsing after 
1950); or, if later, after the year in 
which he attains age 21, and prior 
to the year in which he attains age 
62, or dies, whichever occurs ear- 
lier. A person who has 40 quarters 
of coverage is fully insured for 
life. 

In addition to the foregoing, a 
special insured status is needed to 
qualify for disability benefits.5 
The “special insured status” re- 
quirements are met if in the quar- 
ter the claimant’s disability is de- 
termined to have begun, or in a 
later quarter, he is (a) fully in- 
sured, as explained above, and (b) 
has not less than 20 quarters of 
coverage during the 40-quarter 
period ending with such quarter; 
(in other words, worked five years 
out of the ten preceding years). 
There are special rules pertaining 
to individuals who become dis- 
abled before attaining age 31. 


In the “retirement” category, 
claims will involve issues, such 
as: whether or not the claimant 
has worked enough so that he has 
sufficient quarters of coverage; 
his correct date of birth; the 
genuineness of the relationship 
and dependency of individuals 
seeking benefits, along with the 
wage earner, such as: whether or 
not a woman is actually the 
claimant’s wife, or divorced wife; 
whether or not a child is legiti- 
mately entitled under the law; 
whether there has been a legal or 
equitable adoption; whether the 
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dependent was living with the 
wage earner; and whether the 
wage earner contributed to the al- 
leged dependent’s support. 

One interesting area under the 
retirement category is that of 
“dubious” retirement. If a wage 
earner reaches the age of retire- 
ment but continues to work and 
earn in excess of the allowable 
amount under the Social Security 
Law (presently, $2,400 per year), 
deductions are made against ben- 
efits in increasing amounts to the 
point where no benefits are re- 
ceived at all. Many interesting 
devices have been attempted to 
circumvent this provision in the 
law, such as an individual propri- 
etor setting up his business in the 
corporate form, drawing the al- 
lowable amount in the form of 
wages and then an amount equal 
to what he received prior to “re- 


tirement” in the form of dividends. 


Other individuals attempt to 
transfer the business to their 
wives or children and continue 
working. On the other hand, there 
are individuals who have retired 
and made a genuine attempt to 
keep sideline work at a minimum 
but are unable to clearly delineate 
their situation to the satisfaction 
of the Social Security Administra- 
tion. The resolution of the dispute 
frequently involves analysis of 
the books of the business, tax re- 
turns, and witnesses’ statements 
or testimony. The need of an at- 
torney is patent in these cases. 


This article was written by 
Michael E. Hanrahan, administra- 
tive law judge, in his private capac- 
ity. No official support or en- 
dorsement by the Bureau of Hear- 
ings and Appeals of the Social Se- 
curity Administration, or of the 
Department of Health, Education, 
and Welfare is intended or should 
be inferred. 


000 or 1 year’s imprison- 


or illness that prevents, or 


ble to me under Title |! and Title 


ur Social Security number 


per where you were born 


What kind of application did 
ou file (for example, wife’s, 
widow’s, disability)? 


(e) Are you now receiving 
benefits on this record? 


Yes No 


i (Month, day, and year) 


wer (c).) 


\ (Month, day, and year) 


chair (Including wheel chair) 


above but unable to go outside 
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Outside but only with help of 
n or device 


without help 


: 
7 
‘ x 
; 
| 
' 
> fe 
~ 
a 
4 
: 
: 
a 
* 


The definition of “disability” 
under the Social Security Act is a 
concept of virtual total inability to 
work.’ It is the inability of a per- 
son to do any type of substantial 
gainful activity by reason of a 
medically determinable impair- 
ment, or impairments, either 
mental or physical, or a combina- 
tion of both, which can be ex- 
pected to end in death, or which 
has lasted or can be expected to 
last for a continuous period of at 
least 12 months. In essence, to be 
disabled under the Act, the claim- 
ant must not only be unable to do 
his past work, but also be unable 
to do any other type of gainful 
work existing in substantial num- 
bers in the national economy. 
Now, when a determination is 
made, such factors as the wage 
earners age, his education, and 
past work experience will be 
taken into consideration. In other 
words, when a 55-year-old farmer, 
with a third-grade education, 
permanently injures his back, the 
Social Security Administration 
would not expect him to be able to 
perform a job adjusting claims in 
an insurance company office. 

Reading this definition of “dis- 
ability,” one can readily ap- 
preciate that it was deliberately 
made flexible. This was because 
Congress intended it to be 
tailor-made to fit a specific case. 
For example, all emphysema 
cases are not considered disa- 
bling. It depends upon the degree 
of respiratory impairment, the na- 
ture of the work the wage earner 
has been performing, his educa- 
tional background, and his age. 
The same applies to cardiac im- 
pairments, gastrointestinal disor- 
ders, impairments of the special 
sense organs, the genitourinary 
system, hemic and lymphatic sys- 
tems, endocrine systems, the 
neurological area, and very sig- 
nificantly, mental disorders. (I 
would estimate that there is 
psychiatric overlay in 35 to 50% of 
the cases that come before me.) 


Frequently an overpayment of 
benefits occurs and the Social Se- 
curity Administration demands 
repayment. Such repayment can 


be waived in certain circumstanc- 
es. A claimant who tries to seek 
“forgiveness” in such a situation 
without the services of an attorney 
does so, in my opinion, at his 
peril.® 

The resolution of disability 
claims involves complex ques- 
tions of a vocational and medical 
nature. So often a virtually illiter- 
ate individual from a rural area is 
unrepresented. The Social Se- 
curity Administration does a re- 
markable job in endeavoring to 
see that such individuals get fair 
attention. This is particularly so at 
the hearing level. Yet, common 
sense can only demonstrate that 
no one can do the job better for the 
claimant than his own lawyer. 

Medicare claims principally in- 
volve the nature of the care ren- 
dered the patient; did the 
patient’s condition, while in the 
hospital or extended care facility, 
demand skilled nursing care (co- 
vered under Medicare),® or was it 
simply custodial (not covered)?! 
If it was emergency care, was 
there a true “emergency” and did 


Michael E. Hanrahan served as ad- 
ministrative law judge with the De- 
partment of Health, Education & Wel- 
fare, Bureau of Hearings and Appeals, 
Social Security Administration, in 
Jacksonville since November 1971. On 
March 16, 1975, he was appointed ad- 
ministrative law judge with the U.S. 
Coast Guard in Jacksonville as sole 
judge with jurisdiction of the ports of 
Charleston, S.C., Savannah, Ga., all 
ports of Florida east of Apalachicola, 
and of Puerto Rico and the Virgin Is- 
lands. 

He practiced principally maritime 
law in New York City from 1944 
through 1968. He received the LL.B. 
degree from Fordham University and is 
a member of the New York, North 


Carolina and Florida Bar. 


Disability claims involve complex vocational and medical questions 


the patient really go to a nonpar- 
ticipating hospital because no 
participating hospital was 
available?" 


For retirement and disability 
claims the process begins with the 
filing of an application. While the 
burden is upon the claimant to 
produce the necessary supporting 
evidence, the Social Security 
Administration renders consider- 
able assistance.!? Eventually, an 
initial determination is made. If 
this is adverse, a request by the 
claimant for reconsideration must 
be made within six months." If, 
after reconsideration, the claim is 
still rejected, a request for hearing 
must be made within six 
months.'4 In disability claims the 
initial and reconsidered decisions 
are made by a state agency; in 
Florida it is the Division of Voca- 
tional Rehabilitation. 

At the hearing before an ad- 
ministrative law judge, emphasis 
is made on informality to put the 
claimant at ease. Hearsay evi- 
dence is permitted and frequently 
all the evidence, except that of the 
claimant’s testimony, is documen- 
tary: i.e., doctor’s reports, records 
of vocational activity, etc. Some- 
times the claimant will have his 
doctor or other witnesses present. 


The administrative law judge 
may make use of a medical ad- 
visor. Such a physician, always of 
top rank in his field, does not ex- 
amine the claimant but merely as- 
sists the administrative law judge 
in interpreting the medical evi- 
dence. A vocational expert is fre- 
quently used to answer hypothet- 
ical questions, such as what jobs a 
person with impairments similar 
to the claimant (in varying de- 
grees of severity) might be able to 
perform. Actual consultative 
physical examinations may be or- 
dered by the Social Security Ad- 
ministration or the administrative 
law judge at any time. The claim- 
ant or the attorney may request 
such an examination. 

An unfavorable ruling by an 
administrative law judge may be 
appealed within 60 days to the 
Appeals Council. Full review by 
the federal courts is then available. 
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This does not involve a trial de 
novo buta review in the nature of 
summary judgment to determine 
if the Social Security 
Administration’s action was based 
on substantial evidence.'® 

In Medicare cases the bill for 
the patient’s stay in the hospital is 
sent to an intermediary, a private 
insurance company with experi- 
ence in hospital insurance, which 
makes the initial and reconsid- 
ered determinations. 

For the attorney wishing to 
orient himself in this field, certain 
desk tools are essential: 

(1) Social Security Handbook, 
published by the U.S. Depart- 
ment of Health, Education, and 
Welfare, Social Security Ad- 
ministration, DHEW Publication 
No. (SSA) 73-10135, February 
1974 (obtainable from the U.S. 
Government Printing Office, 
Washington, D.C. 20402. Price, 
$4.30.) 

(2) The two-volume Compi- 
lation of The Social Security 
Laws, (obtainable from U.S. 
Government Printing Office, 
Washington, D.C. 20402. Price, 
$3.20). 

(3) The two volumes, 20 Code of 
Federal Regulations, Parts 01 to 
399, and 400 to End, revised as of 
April 1, 1974. (Obtainable from 
U.S. Government Printing Office, 
Washington, D.C. 20402. Price, 
$9.25). 

(4) One volume, 1974 Social Se- 
curity and Medicare Explained, 
Commerce Clearing House, Inc. 
Price, $5. 


In addition, the attorney should 
be familiar with Commerce Clear- 
ing House, Unemployment In- 
surance Reports, Volumes 1 and 
1A, and Commerce Clearing 
House, Medicare and Medicaid 
Guide, Volumes 1-3. Also, there 
are many illuminating cases cited 
in the Annotations to Social Se- 
curity Law, 42 USCA 301, et seq. 

Social security is an ever- 
widening field of our modern 
democratic society and as such, it 
deserves keen attention from the 
bar. It is paradoxical that in this 
area of administrative law, where 
the claimant is most in need of an 
attorney's legal counsel and ex- 
pertise, it is so noticeably lacking. 
To a great extent, this is because 
the bar has shown indifference 
toward becoming involved in so- 
cial security matters. I am also 
firmly convinced that attorneys’ 
involvement would speed up the 
hearings process. 

One bit of advice. If you are re- 
tained to pursue a social security 
claim at the hearing stage, tele- 
phone the administrative law 
judge and candidly explain that 
this is your first matter in the field. 
I am sure he will invite you in for 
an informal prehearing confer- 
ence, and will explain the issues 
involved and direct you to the 
areas to be researched. Ina sense, 
the Corps of Administrative Law 
Judges for all federal agencies are 
the public’s ombudsmen. 0 


FOOTNOTES 

1 Social Security Act, Sec. 201 et seq.; 42 
U.S.C.A. 401 et seq. 

2 SSA, Sec. 1801, et seq.; 42 U.S.C.A. 
1395, et seq. 

3 SSA, Sec. 1601 et seq.; 42 U.S.C.A. 
1381, et seq. 

4 SSA, Sec. 214(a); 42 U.S.C.A. 414(a); 20 
CFR 404.108-113. 

5 SSA, Sec. 216(i)(3), 42 U.S.C.A. 416 
(i3); 20 CFR 404.116 and 404.120. 

6 SSA, Sec. 203(b) and (f); 42 U.S.C.A. 
403(b), 403(f)(3); 20 CFR 404.415, 404.432. 

7SSA, 216(i), 223(d); 42 USCA 416(i), 
423(d); 20 CFR 404.1501. 

8 SSA, Sec. 204(b) and 1870(c), 42 USCA 
407(b), 42 USCA 1395(g); 20 CFR 404.506, 
405.355. 

® SSA, 1861(b), 42 USCA 1395(b); 20 
CFR 405.115, 405.160. 

10 SSA, Sec. 1862; 42 USCA 1395(g); 20 
CFR 405.310. 

11 SSA, Sec. 1814(d)(1), 42 USCA 
1395(f)(1); 20 CFR 405.152. 

12 290 CFR 404.701; Laws v. Celebrezze, 
368 F 2d 640; Bradey v. Ribicoff, 298 F 2d 
855, cert. denied, 82 S. Ct. 1601. 

13 290 CFR 404.911. 

1420 CFR 404.918. 

15 Sec. of HEW v. Perales, 402 US 389, 
91 S. Ct. 1420 (1971); CCH, UIR 16,244; 
Williams v. Richardson, CCH, UIR 16,948. 
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imant for disability insurance 
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7 for treatment, such information 
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sentation of a material fact in an application or 


0 payment under the Social Security Act commits a crime punishable under 
ewe affirm th that the above statements are true. 


SIGNATURE OF APPLICANT 


Date (Month. day. year) 


gnature (First name, middle initial, last name) (Write in ink) 


SIGN 
HERE 
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Witnesses are required ONLY if this application has been signed mark (X) above. If signed by mark (X), two 
witnesses to the signing who know the applicant must sign below, giving their full addresses. 


1. Signature of Witness 


2. Signature of Witness 


Address (Number and street, City, State, and ZIP Code) 


Address (Number and street, City. State. and ZIP Code) 
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How adequate is the defense? 


By LARRY BERKSON and 
OLIN SHINHOLSER 


Eleven years have passed since 
Florida first provided a public de- 
fender in each judicial circuit to 
give indigents legal counsel. Re- 
quisite time has elapsed in which 
to develop a well-organized pub- 
lic defender system with highly 
trained staffs. It now seems 
appropriate to ask the question, 
does this system provide an ade- 
quate defense? 

Since the first legal aid organi- 
zation was established in New 
York City in 1876! to the decision 
of the United States Supreme 
Court in Gideon v. Wainwright in 
1963, public defender systems 
slowly developed across the 
country. At the time of the Gideon 
decision, in which the Supreme 
Court held that the sixth amend- 
ment requires states to provide at- 
torneys to indigent felons, there 
were 110 public defender 
offices.” 

Subsequent decisions have 
greatly expanded the right. That 
same year the Court declared that 
an indigent had the right to be 
provided counsel in state pro- 
ceedings at the time of 
sentencing,® and during his first 
appeal. In 1964 the right was ex- 
tended to the stationhouse,® and 
in 1965 to misdemeanors by two 
federal circuit courts.® In 1966 the 
police were explicitly ordered to 
notify a defendant of his right to 
counsel, and to state to him that if 
he could not afford one, one 
would be provided at state 
expense.” In 1967 the right was 
extended to retaining attorneys at 
lineups,® and to hearings on revo- 
cation of probation or reimposi- 
tion of suspended sentences.® 
The most recent decision con- 
cerning this right came in 1972. 
Like Gideon the case came from 
Florida. In Argersinger v. 
Hamlin,’® the United States Su- 
preme Court ruled for the first 
time that “absent a knowing and 
intelligent waiver, no person may 
be imprisoned for any offense, 
whether classified as petty, mis- 
demeanor, or felony, unless he 


was represented by counsel at his 
trial.”"! In sum, the right to de- 
fense counsel has been extended 
to cover all “critical stages” in the 
criminal justice system and is ex- 
tended to any indigent when any 
term of imprisonment may be im- 
posed. 

The basic assumption behind 
these decisions has been that with 
representation a defendant will 
receive fair and equitable treat- 
ment during his confrontation 
with the criminal justice system.” 
In other words, only by having 
counsel will he receive a fair trial. 
However, paralleling the expan- 
sion of the right to counsel has 
been a concern as to whether this 
method provides an adequate de- 
fense, when compared to pri- 
vately retained counsel. Particu- 
lar concern has centered around 
the totally public supported sys- 
tems (public defender and court 
assigned). 

In the case of assigned counsel 
it is noted that the attorney is 
rarely paid an adequate wage, is 
often not well qualified in the 
criminal law, often has little court- 
room experience, and thus has 
every reason to give at most, a 
mediocre defense.!* The United 
States Supreme Court has long 
recognized the problem. For ex- 
ample in the Powell case it was 
held that even though the entire 
bar of Alabama was appointed to 
represent the defendants, they 
had been denied “effective aid” 
in the preparation and trial of the 
case.!4 More recently, the Court 
reversed a trial judge’s decision 
not to appoint a second attorney 
after the first counsel had con- 
cluded that there was “‘no merit to 
the appeal” the defendant was 
pursuing.’’'5 The Court held that 
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if counsel should reach the con- 
clusion that an appeal is frivolous, 
he should request permission to 
withdraw from the case. 
Nevertheless, these decisions are 
exceptional and as noted scholars 
have suggested, “generally con- 
tentions that a defendant has been 
denied effective assistance of 
counsel meet a cold reception.’’!6 


It has also been questioned as to 
whether public defenders pro- 
vide an adequate defense, when 
compared to privately retained at- 
torneys. Scholarly inquiry into the 
problem has been of two distinct 
varieties. One has investigated 
background variables of public 
defenders. The researchers have 
noted that the public defender is 
likely to be younger, less experi- 
enced, of lower standing in his 
law school class, and be from less 
prestigious law schools. Thus it is 
argued, he is less capable of pro- 
viding an adequate defense than 
is the private attorney.!7 


The second variety of research 
has begun with the assumption 
that the ability and experience of 
public and nonpublic defenders 
is approximately equal. Thus, 
other factors are looked to as indi- 
cators of the adequacy of the de- 
fense. It has been argued that 
public defenders lack adequate 
funds, pay, and investigative staff, 
and labor under extremely heavy 
caseloads and social pressures.'® 
Many remain in office for only 
short periods of tenure. Because 
of these factors, it is claimed pub- 
lic defenders have little time for 
each individual client, are more 
likely to advise their clients to 
plead guilty, and generally per- 
form less adequately than do pri- 
vate attorneys. Additionally, it is 
reported that often times a defen- 
dant is represented by different 
defenders at various stages of the 
process and that often there is ex- 
tremely limited communication 
between defender and client.’® 
The defendants themselves cer- 
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tainly believe public defenders to 
be less than strong enthusiastic 
supporters. As Casper has pointed 
out, “if he [an attorney] is a 
private[ly] retained attorney, he is 
perceived by the defendant as 
being on his side; if he is a public 
defender, he is viewed as a 
member of the prosecutor’s team, 
or sometimes as a middleman or 
broker.”’2° 

Administrative and societal 
demands are placed upon the 
public defender which make it 
impossible for him to provide an 
adequate defense. Evidence for 
this view is found in the Smith 
and Bradway report of 1926, a 
statistical study of Los Angeles for 
the years 1913 and 1914. It re- 
vealed that public defenders en- 
tered guilty pleas for their clients 
to a much greater extent than did 
privately retained attorneys and 
that once a case went to trial the 
defendant was more likely to re- 
ceive a verdict of not guilty or ob- 
tain a hung jury if he was rep- 
resented by privately retained 
attorneys.2!_ Furthermore, pri- 
vately retained attorneys were 
more likely to go to trial to defend 
their clients. Clearly the largest 
and most comprehensive study 
investigating these issues is the 
American Bar Foundation study 
conducted by Lee Silverstein. 
Utilizing a 1962 national sample 
of dockets in 194 counties, 11,300 
court cases were studied.22 When 
comparing public defenders with 
privately retained counsel he 
found that clients of public de- 
fenders pleaded guilty more fre- 
quently than clients of privately 
retained counsel in 20 of 30 coun- 
ties, that in 12 of 16 researchable 
counties clients of privately re- 
tained counsel pleaded guilty to 
lesser offenses more frequently 
than defender clients, that in 26 of 
28 counties, defender clients 
were sentenced to prison more 
often than those clients rep- 
resented by privately retained 
counsel, that in 17 of 30 counties 
defender clients went to trial 
more frequently than clients of 
privately retained counsel (de- 
fender clients went more often in 


only six counties), and that pri- 
vately retained attorneys won 
more acquittals in more than 
twice as many counties than did 
public defenders.?* 


Problem with Earlier Research 


These findings are fraught with 
at least one major difficulty. They 
are based on data which preceded 
well developed public defender 
systems. The Gideon decision, 
which was the direct catalyst for 
most current public defender sys- 
tems including that of Florida’s, 
was not decided until 1963. Thus 
by comparing public defenders 
with privately retained counsel 
before, during and immediately 
after 1963, the researcher may be 
unfairly comparing well estab- 
lished systems (privately retained 
counsel) with newly organized 
and under-developed systems of 
defense (public defenders). 

To answer the question of ade- 
quacy of the Florida public de- 
fender system, Alachua County 
was selected for study. 1136 
felony cases between mid-1970 
and the end of 1973 were 
examined.”4 Among the informa- 
tion obtained was the type of at- 
torney used (private v. public de- 
fender), plea at arraignment, 
whether the plea was subse- 
quently changed, whether the 
case went to trial, the disposition 
of the case, the type of sentence, 
the term of probation, and the 
term of imprisonment. Based on 
the previously cited conclusions, 
it was hypothesized that if a less 
adequate defense was being pro- 
vided by public defenders, their 
clients would be less likely to (1) 
retain them throughout the entire 
judicial process, (2) plead not 
guilty at arraignment, (3) retain 
their original plea, (4) have 
charges dropped, (5) have charges 
reduced, (6) remain out of jail, (7) 
plead innocent at trial, (8) be ac- 
quitted, (9) receive probation, (10) 
receive shorter terms of pro- 
bation, and (11) receive shorter 
terms of incarceration. The data 
was coded and punched onto 
computer cards. Simple cross 
tabulations were run. 
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Findings 


Both sets of clients generally re- 
tained the same_ attorney 
throughout the entire judicial 
process. Of those defendants 
using private attorneys, 95.5 per- 
cent (319) did so, and of those 
using a public defender, 94.5 per- 
cent (648) did so. At arraignment 
both sets of clients pleaded not 
guilty at approximately the same 
rates.25 Further, both groups did 
not subsequently change their 
original plea at amazingly similar 
rates .76 

Clients of public defenders 
were more successful in having 
charges against them dropped. 
32.5 percent (222) of their cases 
were nolle prosequied. Only 30.5 
percent (102) of the private attor- 
ney cases were similarly disposed 
of. The opposite was true, how- 
ever, for the rates at which 
charges were reduced. Clients of 
private attorneys changed their 
pleas to a reduced charge 26.0 
percent (87) of the time, while 
clients of public defenders did so 
at a rate of 21.1 percent (145). 

Clients of public defenders 
were more likely to go to trial than 
were clients of private attorneys. 
The rate for public defender 
clients was 37.8% (N=259), while 
the rate for clients of private attor- 
neys was 33.2%(N=111). 

Pleading guilty was 43.4 per- 
cent of the private attorney clients 
whereas 50.4 percent of the pub- 
lic defender clients did so. On the 
other hand, there was no marked 
difference in the acquittal rate of 
those who pleaded innocent. 3.5 
percent of the public defender 
clients were adjudicated not 


guilty. The clients of private at- 
torneys were adjudicated not 
guilty at a rate of 5.7 percent. 
There was also no appreciable dif- 
ference in the adjudicated guilty 
rate of those who pleaded inno- 
cent. 

Table I summarizes the type of 
sentence received by each set of 
clients. Most important to note is 
the fact that there was an amazing 
similarity in the rate at which both 
sets of clients receive no penalty 
at all. A private attorney’s client 
was much more likely to receive 
probation than was the client of a 
public defender. Further, the 
public defender’s client was more 
likely to be sent to the county jail 
and much more likely to be sen- 
tenced to incarceration in the 
state prison. These facts in and of 
themselves should not lead one to 
conclude that the public defender 
is providing less adequate de- 
fense when compared to a private 
attorney. The investigation re- 
vealed, for example, that the 
clients of public defenders and 
private attorneys differed consid- 
erably in several respects. For 
one, public defender clients were 
much more likely to be charged 
with crimes against persons and 
property than with crimes against 
the state. Because of this and 
other differences, such as the fact 
that there are higher rates of crime 
committed by clients in the 
socio-economic class represented 
by public defenders, it is probable 
that much of the difference in sen- 
tence disposition is solely a stat- 
istical one and does not accurately 
measure the adequacy of defense. 


TABLE | 
TYPE OF SENTENCE 
TYPE OF CLIENTS OF PRIVATE CLIENTS OF PUBLIC 
SENTENCE ATTORNEYS DEFENDERS 
NONE (123) (252) 
36.8% 36.6% 
PROBATION (126) (204) 
37.7% 29.7% 
COUNTY (8) (38) 
JAIL 2.4% 5.5% 
PRISON (59) (167) 
: 17.7% 24.3% 
ae MENTAL (2) (4) 
= INSTITUTION 6% 6% 
OTHER (16) (23) 
4.8% 3.3% 
300 


As for length of probation re- 
ceived by clients of both private 
attorneys and public defenders, 
our study of Alachua County re- 
vealed that clients of private at- 
torneys were much more likely to 
receive probation one to three 
years than were clients of public 
defenders. Conversely, clients of 
public defenders were consider- 
ably more likely to receive terms 
of probation of three to five years 
than were clients of private attor- 
neys. Seemingly, this would tend 
to support the hypothesis that it is 
preferable to retain a private at- 
torney in order to receive a more 
adequate defense. However, it 
should be noted that if the four 
categories are collapsed into “less 
than five years” and “more than 
five years,” clients of public de- 
fenders faired considerably bet- 
ter. They received terms of pro- 
bation in excess of five years only 
19.8% of the time while the rate 
for clients of private attorneys was 
26.8%. Certainly this fact casts 
some doubt on the hypothesis that 
it is preferable to retain a private 
attorney to maximize one’s 
changes of receiving a shorter 
term of probation. 

Of those defendants receiving 
terms of incarceration, clients of 
public defenders were more 
likely to receive sentences of less 
than one year and less likely to 
receive sentences of five to 10 
years and 10 to 15 years than were 
clients of private attorneys. Our 
findings indicated that clients of 
both groups of attorneys generally 
receive sentences ranging be- 
tween one and five years. 
Cumulative percentages further 
indicate that each set of clients 
were incarcerated for less than 10 
years at amazingly similar rates 
(private=86.8%, public=85.6%). 
However, it is also clear that a 
somewhat larger percentage of 
public defender clients received 
sentences of 15 years or more. 
This fact seemingly would sup- 
port the hypothesis that with a 
private attorney one receives a 
more adequate defense. How- 
ever, comparatively few cases are 
involved and considering the dif- 
ferences in the SES and back- 
ground variables of the two clien- 
tele groups, one should not be 
surprised to find that defendants 
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represented by public defenders 
are a little more likely to receive 
sentences of more than 15 years. 


Public Defender Gives 
Good Defense 


The typical view held by an in- 
digent of public defender is 
perhaps best illustrated in 
Jonathan Casper’s recent book 
American Criminal Justice: The 
Defendant’s Perspective. Upon 
asking a convict, “Did you have a 
lawyer when you went to court 
the next day?,” the incarcerate re- 
plied, “‘No, I had a public 
defender.”?7 The present study 
should make it clear that the im- 
plicit negative connotation in the 
statement is relatively unfounded 
in Alachua County, Florida. The 
system has had more than 11 years 
to mature. Of the original hypoth- 
eses, six are clearly not confirmed. 
There is relatively little differ- 
ence in the likelihood of retaining 
the same attorney throughout the 
entire judicial process, in the rate 
of pleading guilty at arraignment, 
in the rate of changing an original 
plea, in the rate of having charges 
dropped, in the rate of going to 
trial, and in the rate of being ad- 
judicated guilty or innocent. On 
the other hand, clients of private 
attorneys did have charges re- 
duced more often, were less likely 
to plead guilty and were granted 
shorter terms of probation. How- 
ever, the differences were not rad- 
ical in nature, and as has been 
noted, the difference in the type 
of clientele represented by the 
two groups of attorneys probably 
accounts for much of the distinc- 
tion. Finally, the hypothesis that 
clients of public defenders are 
less likely to receive shorter terms 
of incarceration is neither af- 
firmed or rejected. However, it is 
clear that in a vast majority of all 
cases whether one is represented 
by a private attorney or a public 
defender makes relatively little 
difference. 

If there is a single lesson to be 
learned from this study it is that 
the public defender does not give 
as poor a defense as many would 
have us believe. On the whole, 
the public defender in Alachua 
County provides a comparatively 
adequate defense. There is no 
reason to believe that the county 
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is atypical. The system is 
statewide and should not notice- 
ably differ from one county to 
another. If this is true, and further 
research could easily confirm the 
hypothesis, it might be suggested 
that Florida’s statewide public 
defender system is functioning 
extremely well and perhaps 
should be adopted in other states. 
Certainly the public defender 
does not deserve the criticism he 
receives from many quarters. O 
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A storm surge from Hurricane Agnes washed away foundations of cottages at 
Alligator Point near Tallahassee. 


The Suwannee River overflowed its banks in 1973, flooding houses in the area. 
U.S. Geological Survey, Water Resources Division, photos. 


Insurance and Land Use Control 


Mandatory Federal 


BY MARSHALL C. DEASON, JR. 


The Flood Disaster Protection 
Act of 1973? will probably have as 
much impact on the development 
of Florida as any piece of federal 
legislation in this decade. This act 
mandates the purchase of flood 
insurance in many real estate 
conveyances and virtually com- 
pels communities to adopt land 
use and control measures to pre- 
vent development in flood hazard 
areas. 

Under the Flood Disaster Pro- 
tection Act of 1973, no federally 
insured bank or savings and loan 
association may make a loan for 
the purchase of real estate in a 
flood hazard area unless the buyer 
obtains available flood insurance; 
no FHA or VA mortgage insurance 
can be issued on property in a 
flood hazard area until required 
flood insurance has been ob- 
tained; and no federal agency can 
make a grant for “acquisition or 
construction” in flood hazard 
areas unless the grantee agrees to 
maintain flood insurance cover- 
age. The act also provides that 
communities which do not enact 
the land use and control measures 
set out by the U.S. Department of 
Housing and Urban Develop- 
ment will be denied any federal 
funds for acquisition or construc- 
tion after July 1, 1975. 

The flood hazard areas affected 
by this act are those in which there 
is a one (1) percent annual chance 
of flooding, or an area which will 
flood on the average ot once every 
100 years. Since most of Florida is 
close to water and only slightly 
above sea level, some parts of 
most of the communities in 
Florida fall within this definition 
of flood hazard area. 

Thus, the Flood Disaster Pro- 
tection Act of 1973 has made fed- 
eral flood insurance an integral 
part of Florida real property law. 
The purpose of this article, there- 
fore, will be to outline the re- 
quirements of the federal flood 
insurance program and to explain 
its legal ramifications. 


History 


Flooding is one of the most de- 
structive natural hazards faced by 
the people of the United States 
and one of the few catastrophes 
for which insurance is not availa- 
ble from the private insurance in- 
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dustry. During the 20th century, 
the Federal Government has 
spent large amounts of money for 
relief from flood damage and for 
flood prevention projects. De- 
spite these expenditures, annual 
flood losses have continued to 
increase.” 

Because of increasing flood re- 
lated federal expenditures, the 
concept of a flood insurance pro- 
gram through which flood disaster 
expenditures could be reduced 
became attractice to Congress: 

In 1956, Congress passed the Federal 
Flood Insurance Act, but failed to 
appropriate funds for... administration. 
...Effords to revive flood insur- 
ance legislation were made in 1962, 
1963 and 1965 culminating in a di- 
rective in the Southeastern Hurricane Re- 
lief Act of 1965 that a flood insurance 
feasibility study be undertaken by the Sec- 
retary of Housing and Urban 
Development. . . .This study found that a 
national flood insurance program was feas- 
ible and could provide subsidized premi- 
um rates for properties already existing in 
high-risk areas, but only if actuarial rates 
were charged for future construction and 
the program required sound land use and 


control measures to reduce or avoid future 
losses.3 


In response to the HUD report, 
Congress passed the National 
Flood Insurance Act of 19684 
which embodied the recommen- 
dations of the report. Flood insur- 
ance policies under this Act were 
issued through the National 
Flood Insurers Association 
(NFIA), an organization of private 
insurance companies which acted 
as an agent for the Federal Insur- 
ance Administration (FIA) of the 
United States Department of 
Housing and Urban Develop- 
ment. However, despite publicity 
campaigns, few people took ad- 
vantage of the flood insurance 
program. 

This limited response to the 
voluntary program of the 1968 Act 
and the massive destruction 
caused by Hurricane Agnes spur- 
red Congress to pass the Flood 
Disaster Protection Act of 1973. 
This new Act, while not changing 
the structural framework of the 
1968 Act, tied federal grants and 
loans from federally related in- 
stitutions to community land use 
and control and individual flood 


insurance coverage. 


General Program Provisions 


As under the 1968 Act, the FIA 
works with the NFIA to adminis- 
ter the National Flood Insurance 
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Program through a network of pri- 
vate servicing companies cover- 
ing all of the states.5 These serv- 
icing companies make federal 
flood insurance available through 
every licensed insurance agent or 
broker in each participating 
community in the state. 

In addition to working with the 
NFIA to make insurance coverage 
available to the public, the FIA 
also contracts with groups such as 
the Army Corps of Engineers and 
the National Oceanic and Atmos- 
pheric Administration to conduct 
flood studies throughout the U- 
nited States. On the basis of these 
studies, the FIA forwards flood 
insurance information to com- 
munities in a three-step pro- 
cedure: 

In the first of these steps, the 
FIA notifies each community 
which, on the basis of the data 
from the studies, may have an area 
of special flood hazard within its 
boundaries. 

Next, the FIA publishes a Flood 
Hazard Boundary Map for each 
community. This map delineates 
the areas within the community in 
which there is a special flood 
hazard. 

In the final step, the FIA issues 
the Flood Insurance Rate Map for 
each community. This map 
further details flood prone areas 
in the community so that actuarial 
flood insurance rates may be de- 
termined for each structure in the 
community. 

In each of these steps, the FIA 
is required by statute to consult 
with local officials and give the 
community the opportunity to 
present conflicting evidence prior 
to issuing its determination. A 
community which, after its oppor- 
tunity to present evidence, disa- 
grees with the elevation determi- 
nations of the Flood Insurance 
Rate Map is given an administra- 
tive appeal at which the eleva- 
tions can be disputed. 

There are two phases of the Na- 
tional Flood Insurance Program: 
the “Emergency Program” and 
the “‘Regular Program.” Any 
community which applies to the 
FIA and passes certain land use 
ordinances may participate in the 
Emergency Program under which 
insurance is made available to all 
people in the community at sub- 
sidized rates. After a Flood Insur- 
ance Rate Map is published for a 


community, that community en- 
ters the Regular Program. Under 
the Regular Program, increased 
limits of insurance coverage are 
available and actuarial rates are 
charged in some circumstances. 

The Emergency Program has a 
statutory expiration date of De- 
cember 31, 1975. After that date, 
all participating communities 
must have entered the Regular 
Program. 


Program Impact 

Since its inception, the Na- 
tional Flood Insurance Program 
has sparked controversy. This 
controversy has centered around 
the two hubs of the program: its 
insurance provisions and its land 
use provisions. 

Criticism of the insurance as- 
pects of the program has been 
concerned primarily with three 
areas which differ significantly 
from private insurance policies. 
The first area which has been 
criticized relates to the inception 
date of the policy. No binder can 
be issued on a flood policy, and 
the policy does not take effect 
until 15 days after the date of ap- 
plication. This 15-day waiting 
period was designed to prevent a 
person from purchasing a policy 
“as the river is rising” and cancel- 
ling when the threat has passed. 
However, this provision builds a 
period of uncertainty into the pro- 
gram and has therefore been criti- 


Marshall C. Deason, Jr., received the 
J.D. degree cum laude from Cumber- 
land School of Law, Samford Univer- 
sity, where he served as executive 
editor of the Law Review. For two 
years he was with the Office of the 
General Counsel, U.S. Department of 
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Mandatory Federal 
Flood Insurance 


cized primarily by mortgagees 
who feel they are exposing them- 
selves to an unnecessary risk. 

The second area of criticism 
concerns insurance agents. Con- 
trary to general insurance custom, 
the insurance agent from whom a 
person buys flood insurance is the 
agent of the insured rather than of 
the insurer. Thus a policy holder 
cannot necessarily expect the in- 
surer to live up to the promises 
made to him by the insurance 
agent. 

The final major criticism of the 
insurance provisions of the pro- 
grams concerns the lack of in- 
volvement of the state insurance 
commissioners. Since the Na- 
tional Flood Insurance Program is 
a federal program, state insurance 
commissioners have no jurisdic- 
tion over it. Thus flood policy 
holders lose a potential ombuds- 
man, must overcome a morass of 
federal administrative and judi- 
cial procedure to correct any prob- 
lems they may have. 

Criticism of the land use pro- 
visions, unlike that of the insur- 
ance provisions, is general in na- 
ture rather than specific. Bas- 
ically, the land use provisions, of 
the program require that all con- 
struction in areas of special flood 
hazard be prohibited unless the 
structures to be constructed in 
such areas are elevated above the 
100-year flood level or flood- 
proofed.* Criticism of these 
land use provisions has con- 
tended that such provisions limit 
construction in the most desirable 
areas of a community and that the 
mechanics of meeting federal 
land use standards impose an 
undue hardship on local commun- 
ity regulatory bodies. 


Under the voluntary program of 
the 1968 Act, any community 
which doubted the wisdom of any 
of these controversial provisions 
could avoid them by declining to 
participate in the program. How- 
ever, the Flood Disaster Pro- 
tection Act of 1973 has virtually 
mandated both community and 
individual participation in the Na- 
tional Flood Insurance Program. 

Individual participation in the 
program is compelled by a 
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provision? which requires that 
after March 2, 1974, federal flood 
insurance be purchased for any 
property which receives any type 
of federally related assistance and 
is located in an area of special 
flood hazard. This federally re- 
lated assistance not only includes 
direct federal grants, but also in- 
cludes loans made by federally 
insured banks and savings and 
loan associations, FHA and VA 
mortgages, and mortgages pur- 
chased in the secondary market 
by FNMA and GNMA. 

Community involvement in the 
program is mandated by a similar 
provision of the act® which pro- 
hibits federal financial assistance 
for acquisition or construction 
after July 1, 1975, in communities 
with areas of special flood hazard 
which do not participate in the 
program. This provision prohibits 
all types of property related fed- 
eral grants in a nonparticipating 
community and prohibits feder- 
ally related mortgages secured by 
property in such a nonparticipat- 
ing community. 


Litigation Under the Program 


It is probable that when these 
mandatory provisions become ef- 
fective there will be considerable 
litigation involving the National 
Flood Insurance Program. There 
are generally two types of litiga- 
tion which may arise under the 
program. The first type is an ac- 


Looking northwest from left bank at flooded U.S. 41 at White Springs. 


tion growing out of a claim arising 
under a flood insurance policy. 
The second type is an action 
brought on some action or deci- 
sion of the FIA. 

Actions arising out of claims 
under policies should be brought 
against the National Flood Insur- 
ers Association rather than an 
agency of the Federal Govern- 
ment. Such actions, without re- 
gard to the amount in controversy, 
must be brought in the United 
States district court for the district 
in which the insured property is 
located within one year of the date 
of mailing of a notice of disallow- 
ance of the claim.® 


Actions of the second type are 
governed by Chapter 7 of Title 5 
of the United States Code. This 
chapter provides that “agency ac- 
tion made reviewable by statute 
and final agency action for which 
there is no other adequate remedy 
in court are subject to judicial 
review. 2° Such an action may be 
brought by any “person suffering 
legal wrong because of agency ac- 
tion, or adversely affected or ag- 
grieved by agency action within 
the meaning of a _ relevant 
statute.””!! 


Such an action by the FIA may 
become final, and thus ripe for ad- 
judication, in one of two ways. 
First, if the action concerns “es- 
tablishing projected flood eleva- 
tions for land use purposes,”’!? it 
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Flooded development at Interstate 10 and State Highway 250. 
U.S. Geological Survey, Water Resources Division, photos. 


becomes final when the appeals 
procedure established in Section 
1363 of the National Flood Insur- 
ance Act of 1968 has been com- 
pleted. Second, since there are no 
provisions for administrative ap- 
peal of any other FIA actions, any 
action of the FIA not related to a 
flood elevation determination is 
a final action and thus im- 
mediately actionable in United 
States District Court. 


Generally the statute of limita- 
tions for civil actions against the 
Federal Government six 
years.'3 However, subsection (f) 
of Section 1363 of the Flood Act, 
reduces this six-year period for 
bringing suit to 60 days in cases 
involving final flood elevation de- 
terminations. In cases not involv- 
ing flood elevation determina- 
tions, the time limitation for 
bringing suit remains six years. 

Suits involving a final action of 
the FIA may be brought against 
either the Secretary of Housing 
and Urban Development or the 
Federal Insurance Adminis- 
trator.14 

To date there has been little 
significant litigation under the 
National Flood Insurance 
Program.'® Consequently, the 
judicial reception of the program 
cannot yet be determined. 

However, there will probably 
be a great deal of litigation arising 
in the near future under this pro- 
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gram for two reasons: First, the 
mandatory provisions of the pro- 
gram will necessitate major 
changes in the methods and pat- 
terns of building and develop- 
ment in many communities. Sec- 
ondly, the program marks a 
wholesale intrusion by the Fed- 
eral Government into the one-time 
exclusive local province of zoning 
and land use control. 

Thus the National Flood Insur- 
ance Program is important both 
for the pragmatic impact which its 
provisions will have, and for its 
trend setter role of establishing 
federal involvement in local zon- 
ing and land use determination 
processes. O 


FOOTNOTES 


1 P.L. 93-234, 87 Stat. §975 et seq. This 
act and the National Flood Insurance Act 


of 1968 include the hazards of mudslide 
and erosion exceeding anticipated cyclical 
levels within the definition of “flood.” 
Therefore the term “flood” as used in this 
article will also include these additional 
perils. 


2S. REP. No. 583, 93d Cong., Ist Sess. 
(1973) at 3. 


31d. at 3, 4. 

4 82 Stat. §572, 42 U.S.C.A. §400 let seq. 

5 The servicing company for Florida is 
The Travelers Indemnity Company, 1516 
East Colonial Drive, Orlando, Florida 
32803, 305/896-2001. 

6 24 C.F.R. Part 1910. 

7 §102. 

8 §202. 

9 82 Stat. §582, 42 U.S.C.A. § 4053 

105 U.S.C.A. §704. 

115 U.S.C.A. §702. 


12 42 U.S.C.A. § 4102et seq. This section 
was added to the National Flood Insurance 
Act of 1968 by the Flood Disaster Pro- 
tection Act of 1973. The regulations im- 
plementing this appeals procedure are 
contained in 24 C.F.R. Parts 1917 and 
1918. 


13 28 U.S.C.A. §401 


14 Suit against the Secretary of Housing 
and Urban Development as head of the 
Department of Housing and Urban De- 
velopment of which the FIA is a branch is 
authorized under 5 U.S.C.A. Chapter 7. 
The Secretary delegated this authority to 
be sued to the Federal Insurance Adminis- 
trator at 34 F.R. 2681 (Feb. 27, 1969), as 
amended 39 F.R. 2787 (Jan. 24, 1974). 


15 A $1 billion suit brought by the insur- 
ance commissioner and attorney general of 
Pennsylvania, claiming that because the 
Federal Insurance Administrator had 
failed to publicize the availability of flood 
insurance in Pennsylvania, the federal 
government should indemnify the citizens 
of Pennsylvania for their losses in Hur- 
ricane Agnes, was dismissed for failing to 
state a claim for which relief could be 
granted. Pennsylvania v. National Assoc. 
of Flood Insurers, No. 73-683 (M.D. Pa. 
1974). No other cases have been decided 
under the program. However, a case styled 
Bolen v. United States has been filed in 
the Southern District of West Virginia 
challenging the constitutionality of the 
program under the fifth, tenth, and 14 
amendments to the United States Con- 
stitution. 
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Florida Land Trust: Tax Planning and Problems 


Editor's Note: This column is 
reprinted in correct form from the 
May 1975 issue where paragraphs 
were inadvertently jumbled. The 
Journal apologies to its readers, to 
the author of this column and to 
the Tax Section for the oversight. 


This article is principally con- 
cerned with the federal income 
tax ramifications of holding title to 
real estate through a land trust. An 
introduction into the basic con- 
cept of the land trust follows in 
order to highlight some of the 
characteristics and benefits of the 
land trust. Additional state law 
concepts will necessarily be dis- 
cussed throughout this article in 
order to fully develop the federal 
income tax implications of hold- 
ing title in a land trust. 

The land trust is an anomalous 
creature created by statute and 
deviates substantially from the 
common law trust.? It was first 
used in I]linois and is believed to 
have been inspired by the Mas- 
sachusetts Business Trust. The 
creation of the land trust concept 
appears to have been an out- 
growth of the constant drive to ex- 
pedite and simplify legal proce- 
dures. A land trust provides fast 
and less expensive methods for 
conveying, financing, and hold- 
ing interests in real estate. 

The land trust vehicle provides 
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a simple device for dealing with 
real estate when multiple owner- 
ship exists. Title is held in one 
name, generally an institution. 
Thus, clouds on title which might 
result from the bankruptcy, death, 
personal judgments, divorce or 
incompetency of a single owner 
can be avoided. Probate of real es- 
tate can be avoided by providing 
in the land trust agreement for 
disposition of beneficial interests 
upon death of a beneficiary. 
Furthermore, since beneficial in- 
terest in a land trust is considered 
personalty, nonresident owners 
can avoid ancillary probate pro- 
ceedings by holding title to prop- 
erty in this manner. 

The land trust has one charac- 
teristic which other vehicles of 
land ownership do not provide - 
privacy. The identity of the ben- 
eficiaries may remain undis- 
closed since only the deed in trust 
is recorded. The record title 
owner has full power to transfer or 
otherwise deal with the property. 
Corporate ownership, although 
possibly insulating the real own- 
ers from disclosure, may result in 
unattractive tax consequences. 
Holding title in the name of a 
partnership does not protect the 
identity of the owners since par- 
ties dealing with the partnership 
may require production of the 
partnership agreement before 
transacting any business with the 
partnership. 

The creation of a land trust is 
quite simple. Under 
§689.071, two basic instruments 
are required: (1) a recorded deed 
in trust which gives the trustee 
full powers of ownership; (2) an 
unrecorded agreement between 
the settlors and trustee giving the 
settlors full power of direction 
and control of the property. The 
deed in trust specifically provides 
that the beneficial interest of the 


settlor is personal property, and 
that no beneficiary has either 
legal or equitable interest in the 
real estate. Since neither of the 
above-described basic instru- 
ments contains provisions gov- 
erning the relationship between 
the beneficiaries, it is recom- 
mended that such a third docu- 
ment be drafted. 


Title to the beneficial interest 
in a land trust may be held in the 
name of one or more bene- 
ficiaries. A beneficial owner can 
be an individual, a sole pro- 
prietorship, or a corporation. It is 
the relationship between the 
beneficiaries and the nature of the 
activities of a land trust which are 
paramount in analyzing the fed- 
eral income tax ramifications 
which may arise from use of the 
land trust. 


The resulting tax consequences 
are simple if all the beneficial in- 
terests in the land trust are held by 
one individual or entity, of if the 
beneficiaries do not have an ob- 
jective or carry on a real property 
trade or business. The tax implica- 
tions become more complicated 
when title to the beneficial in- 
terests is held by two or more 
beneficiaries who have an objec- 
tive to carry on a business. In such 
case, a serious problem might 
arise if the Internal Revenue 
Service deems that the relation- 
ship between the beneficiaries 
more closely resembles an “as- 
sociation” than a partnership for 
federal income tax purposes, and 
as such is taxable as a corporation. 
Such characterization by the Serv- 
ice may result in double taxation. 
In 1960, the Treasury adopted the 
so-called ‘‘Kintner’’ Treasury 
Regulations which, while not 
specifically delineating land 
trusts, state the position of the 
Service with respect to charac- 
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terization of the land trust for fed- 
eral income tax purposes.? 

These Regulations define trusts 
as arrangements wherein the 
legal title to property is conveyed 
to a trustee to protect and con- 
serve the property for the benefit 
of beneficiaries.2 Management is 
centralized in the trustee and the 
beneficiaries have limited liabil- 
ity. Arrangements which are 
technically cast in the form of 
conveying title to trustees will not 
change the real character of the 
organization if the organization 
more nearly resembles an associa- 
tion than a trust.4 

A land trust clearly falls outside 
of the category of the Regulations’ 
definition of trusts in that man- 
agement and control of the prop- 
erty is vested in the beneficiaries 
who are often associated together 
to carry on business and divide 
any gains from the real estate. The 
so-called “trustee” has no interest 
in the property and is not respon- 
sible for the protection and con- 
servation of the property. Accord- 
ingly, a land trust should not be 
classified as a trust for federal in- 
come tax purposes.5 

Apparently, some tax prac- 
titioners treat land trusts as gran- 
tor trusts for federal income tax 
purposes. The same rationale 
which precludes treating a land 
trust as a trust for federal income 
tax purposes precludes treating a 
land trust as a grantor trust for 
such purposes. Under the Regula- 
tions, a trust must exist before the 
. grantor trust rules become 
applicable.* Although the grantor 
trust rules may provide the correct 
income tax treatment if all the 
beneficial interests in a land trust 
are owned by one beneficiary, 
these rules may produce incorrect 
results if there are two or more 
beneficiaries.” 


Association Taxable as 
Corporation 


The Treasury Regulations pro- 
vide that the term “partnership” 
includes a syndicate, group, pool, 
joint venture, or other unincorpo- 
rated organization through or by 
means of which any business, fi- 
nancial operation, or venture is 
carried on, and which is nota cor- 
poration or a trust or estate within 
the meaning of the Internal Re- 
venue Code of 1954 (Code).® 
Futhermore, the term “partner- 
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ship” as defined in the Regula- 
tions is not limited to its common 
law definition but is broader in 
scope and includes arrangements 
which would not commonly be re- 
ferred to as partnerships under 
state law.® 

The “Kintner Regulations” set 
forth the following six characteris- 
tics or criteria indicative of corpo- 
rations to be considered in deter- 
mining whether an organization is 
an association taxable as a 
corporation:!° 


(1) associates; 

(2) objective to carry on busi- 
ness and divide the gains there- 
from; 

(3) continuity of life; 

(4) centralization of manage- 
ment; 

(5) liability for corporate debts 
limited to corporate property; and 

(6) free transferability of in- 

terests. 
An organization will be treated as 
an association taxable as a corpo- 
ration if its characteristics are 
such that the organization more 
nearly resembles a corporation 
than a partnership. The Regula- 
tions state that the first two 
criteria, associates and business 
purpose, exist in all organizations 
engaged in business for profit. 
Therefore, the determinative 
characteristics are the remaining 
four factors. An organization with 
at least three of the remaining four 
corporate criteria will be treated 
as a association taxable as a 
corporation.!! 

Since associates and a business 
purpose are essential characteris- 
tics of all organizations engaged 
in business for profit (other than 
the so-called one-man corporation 
and the sole proprietorship), the 
absence of either of these essen- 
tial characteristics will negate the 
arrangement between the co- 
owners from being classified as a 
partnership or an association.!? A 
land trust with only one bene- 
ficiary should not be classified as 
an association.!* The existence of 
associates is not present.44 The 
beneficiary could be a sole pro- 
prietorship, partnership, or corpo- 
ration. It is important to note at 
this point that a great difference 
exists between a partnership 
which holds 100% of the bene- 
ficial interests ina land trust and a 
land trust in which the partners 
own the beneficial interests indi- 


vidually. This point will be dis- 
cussed later on in this article. 

The most important element of 
an association is an objective to 
carry on business.'* Thus, even if 
the land trust has multiple bene- 
ficiaries, there is no danger of 
being classified as an association 
if the arrangement lacks a busi- 
ness purpose. Existence or nonex- 
istence of a business purpose is 
determined by the nature of the 
activity conducted by the land 
trust.!6 If the land trust property is 
raw land held for investment, as 
contrasted to an apartment build- 
ing or shopping center operated 
by the beneficiaries, then the land 
trust should not be treated as an 
association taxable as a corpora- 
tion. For tax purposes, the rela- 
tionship between the bene- 
ficiaries is more in the nature of a 
tenancy-in-common with each 
beneficiary taking a deduction for 
his pro rata share of the 
expenses.? 

The remainder of this article is 
restricted to land trusts which 
contain both associates and a bus- 
iness purpose since no threat of 
being classified as a association is 
present if a land trust lacks either 
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TAX LAW NOTES 


one of these characteristics. A de- 
termination that the arrangement 
between the beneficiaries of a 
land trust is an association re- 
quires the presence of at least 
three of the four determinative 
corporate criteria. 

All land trusts have continuity 
of life. The existence of the trust 
does not terminate upon the 
death, insanity or bankruptcy of a 
beneficiary or the transfer of one 
beneficiary’s interest to another, 
but merely results in a shift of title 
of a beneficiary’s interest paid toa 
third party, his estate, or his 
successors-in-interest. 

Since land trust agreements 
generally place no restrictions on 
transfer of beneficial interests, 
they possess the corporate charac- 
teristic of free transferability of in- 
terests. The agreement usually 
requires that an original or dupli- 
cate of an assignment of an in- 
terest be delivered to the trustee 
in order to properly effectuate a 
transfer. 

Land trusts do not possess the 
corporate characteristic of limited 
liability. Beneficiaries of a land 
trust have the power to manage 
and control the trust property, to 
operate it and to direct the trustee. 
Under traditional principles of 
tort law, the beneficiaries will be 
liable for any negligence in con- 
nection with their management 
and control of the trust property.'® 

The foregoing analysis has de- 
monstrated that of the four deter- 
minative corporate characteris- 
tics, the land trust has continuity 
of life and free transferability of 


interests, but lack limited liabil- 
ity. The only question which re- 
mains in determining whether the 
land trust should be treated for tax 
purposes as an association taxable 
as a corporation is the existence or 
nonexistence of centralized man- 
agement. 

The typical land trust agree- 
ment contains a _ provision 
wherein the beneficiaries au- 
thorize the trustee to deal with the 
trust property as directed by cer- 
tain individuals names in the trust 
agreement. The trustee is to fol- 
low the direction of those named 
individuals without being re- 
quired to inquire into the propri- 
ety or authenticity of such direc- 
tion. Generally, the power to di- 
rect will take one of the following 
forms: (1) the power to direct is 
terminable by any beneficiary at 
any time; or (2) the trustee will act 
pursuant to the power to direct, 
unless otherwise directed in writ- 
ing by all the beneficiaries. The 
first provision would probably not 
result in centralized management 
in that each beneficiary retains a 
string on direction. Notice to the 
trustee at any time revokes the 
power vested in the designated 
beneficiaries. The Commissioner 
may take the position that the del- 
egation of the power to direct ina 
form similar to (2) above gives rise 
to centralized management which 
would cause the land trust to be 
classified as an association. 

Centralized management may 
arise in a number of other ways 
even when the land trust agree- 
ment reserves the right for each 
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beneficiary to revoke the power of 
direction delegated to one or 
more of the other beneficiaries or 
some third party. In many in- 
stances, the land trust bene- 
ficiaries have been brought to- 
gether by a promoter, or one inthe 
real estate management business, 
and all the beneficiaries have 
executed a power of attorney au- 
thorizing one or two individuals to 
manage, control, mortgage, sell or 


otherwise deal with the real estate. 
The Commissioner may very 
likely assert the existence of cen- 
tralized management in this 
situation and treat the land trust as 
an association taxable as a corpo- 
ration. 


Quite frequently, foreign inves- 
tors purchasing real estate in 
Florida use the land trust as a 
means of protecting their identity 
from disclosure their 
governments.’® Unfortunately, 
these investors often receive little 
or no legal counseling, and the 
manner in which they make use of 
the land trust may lead to unfavor- 
able United States tax consequ- 
ences. A number of these inves- 
tors will invest their funds to- 
gether with a power of attorney, 
an instrument more frequently 
used in civil law countries, to one 
individual who will purchase 
income-producing real estate 
through a land trust. While each of 
the investors will be a beneficiary 
of the trust, all management deci- 
sions will remain in the hands of 
the individual granted the power. 
This common arrangement may 
very likely be treated by the 
Commissioner as creating cen- 
tralized management causing 
the organization to be taxed as an 
association. 


In Revenue Ruling 64-220,”° a 
father conveyed an office build- 
ing to a land trustee for the benefit 
of his four children. The children 
had the sole right to control and 
manage the property, and to col- 
lect and dispose of the rents. The 
interest of the beneficiaries could 
be assigned and transferred with- 
out terminating the trust, and the 
death of a beneficiary would not 
terminate the trust. The trust 
company was required to sell the 
property at the direction of the 
beneficjaries and, in any event, to 
dispose of the property remaining 
at the end of the trust period. With 
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respect to management of the 
property, the ruling states: 

Under an agreement with the other bene- 
ficiaries, one of the beneficiaries super- 
vises the property in accordance with 
management policies and decisions de- 
termined by majority vote of all the bene- 
ficiaries. The beneficiary supervising the 
property shows and rents office space, per- 
forms the janitorial services, collects the 
rents, deposits them ina checking account 
in his name as agent for the building trust, 
and pays all expenses in connection with 
the management of the property. 

The Commissioner found that the 
arrangement between the bene- 
ficiaries contained continuity of 
interest and free transferability 
but lacked limited liability and 
centralized management. Appar- 
ently, the Commissioner will not 
find centralized management in 
the situation where one bene- 
ficiary is acting as manager so long 
as management decisions and 
policies have been determined by 
a majority of the beneficiaries. 

It is interesting to note that this 
Revenue Ruling is the only public 
ruling in which the Commis- 
sioner has analyzed the relation- 
ship between the beneficiaries of 
a land trust. In the ruling, the 
Commissioner concluded that the 
arrangement between the bene- 
ficiaries was a joint venture or 
partnership for federal income tax 
purposes. If the right to manage 
had been vested in less than all 
the beneficiaries, the Commis- 
sioner would probably have 
reached a contrary conclusion. 

In avoiding “association treat- 
ment” for a land trust, the single 
characteristic which has plagued 
the relationships described 
throughout this article is cen- 
tralized management. An or- 
ganization has centralized man- 
agement if any person or group 
that does not include all the 
members thereof has continuing, 
exclusive authority to make the 
management decisions necessary 
to the conduct of _ the 
organization’s business without 
being required to obtain ratifica- 
tion by the members of the 
organization.”! 

The Regulations specifically 
state that if the relationship 
created by the parties is a general 
partnership subject to a statute 
corresponding to the Uniform 
Partnership Act, then such gen- 
eral partnership cannot achieve 
effective concentration of man- 
agement powers and the conse- 
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quent centralized manage- 
ment.?2 Following this 
rationale, one might assert against 
the Commissioner’s challenge the 
defense that the relationship be- 
tween the beneficiaries of a land 
trust is a partnership under state 
law and subject to the Florida Un- 
iform Partnership Act (FUPA).?% 
Accordingly, under the rationale 
set forth in the Regulations, cen- 
tralized management cannot 
exist. Consequently, the land 
trust cannot be classified as an as- 
sociation since it does not resem- 
ble a corporation under the 
Commissioner's own guidelines. 
Although this argument appears 
plausible, its acceptance by the 
Commissioner is uncertain. 

The application of FUPA to the 
relationship between the bene- 
ficiaries of a land trust conceptu- 
ally appears workable at the out- 
set, but careful analysis reveals 
otherwise. The difficulty arises 
from the principle of partnership 
law that a partner can dissolve a 
partnership at any time.?4 The 
beneficiary of a land trust, how- 
ever, cannot dissolve the trust. 
Moreover, a land beneficiary does 
not even have the right of 
partition.?5 

When the beneficial interests in 
a land trust are held by numerous 
persons in their individual 
capacities, the rights of the bene- 
ficiaries in the property are not as 
copartners, but are rights in the 
property as individuals.2® In the 
operation of the trust property, 
however, the rights of the bene- 
ficiaries are as copartners. How- 
ever, because the trust property is 
not a partnership asset, none of 
the individuals can ask for disso- 
lution and distribution of the trust 
property under FUPA even 


though the right to dissolution 
and an accounting is obtainable 
under FUPA.27 However, since 


no beneficiary is to partition the 
trust property, the beneficiaries 
are forced to continue the partner- 
ship with the continuity of the en- 
terprise remaining uninterrupted. 
In summary, it appears that all the 
provisions of FUPA are not ap- 
plicable to the relationship be- 
tween the beneficiaries of a land 
trust since the enterprise cannot 
be dissolved. Whether this 
anomalous result dictated by the 
inter-relationship of land trust 
and partnership laws means that 
the beneficiaries of a land trust are 
not subject to FUPA is a question 
for the courts to decide. 


Avoiding Association Problems 


In order to avoid the possibility 
of being taxed as a corporation, 
the parties to a land trust should 
discuss and negotiate the relative 
rights of the beneficiaries prior to 
conveying the property to the 
trustee. The agreement between 
the beneficiaries can then be de- 
lineated in writing, and owner- 
ship of the beneficial interests can 
be structured. The importance of 
the beneficiary’s agreement can- 
not be overstressed. It should be 
noted that the beneficiaries’ a- 
greement is separate and distinct 
from the land trust instrument. 

Ordinarily, the agreement be- 
tween the beneficiaries is similar 
to a partnership agreement. Some 
important points which should be 
covered in the agreement are: (1) 
resolution of disputes with re- 
spect to management of the prop- 
erty, time of sale, and sales price; 
(2) default by beneficiaries; and 
(3) disbursement of receipts from 
operations. 
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Most importantly, the agree- 
ment should be drafted in a man- 
ner so as to preclude characteriza- 
tion of the organizaiion as an as- 
sociation. Caution should be ex- 
ercised to ensure that under no 
circumstances can the arrange- 
ment between the beneficiaries 
more closely resemble a corpora- 
tion than some other form of or- 
ganization for federal income tax 
purposes. 


The safest way to preclude 
characterization as an association 
is to hold title to the beneficial 
interest of a land trust in the name 
of a partnership. Arranging own- 
ership of the beneficial interests 
in this manner vitiates the corpo- 
rate characteristics of free trans- 
ferability of interests and con- 
tinuity of life. Free transferability 
is lacking because under FUPA 
the transfer of a partnership in- 
terest does not afford the trans- 
feree with the same rights of the 
transferor. The transferee, unless 
the partners agree to the contrary, 
only has a right to share in the 
profits and has no right of man- 
agement. The Regulations state 
that free transferability does not 
exist unless members who own 
substantially all the interests can, 
without the consent of other 
members, transfer all their mem- 
bership rights, including the 
power to manage, to nonmembers 
without effecting a dissolution 
under local law.?* There is no con- 
tinuity of life under FUPA since it 
provides that the partnership is 
dissolved upon the death, bank- 
ruptcy, or withdrawal of any 
member. In the event of dissolu- 
tion, the partnership’s affairs are 
wound up, and the trust property 
is sold by assigning beneficial 
ownership therein. 


If after negotiating their rights, 
the parties decide that ownership 
of the beneficial interests should 
be in their individual names, it is 
important to make sure that cen- 
tralized management does not 
exist. The parties should enter 
into a written agreement specify- 
ing that management policies and 
decisions are to be determined by 
a majority vote of all the bene- 
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ficiaries. This should be reflected 
in a written agreement. Powers of 
attorney should not be given to 
any one beneficiary, nor should 
the beneficiary enter into man- 
agement contracts delegating 
broad management powers. 
Land trusts serve a useful pur- 
pose and can be a helpful tool in 
solving many troublesome legal 
problems. However, like other 
legal concepts, the land trust has 
its limitations. When used impro- 
perly, the land trust can create 
legal nightmares and unforseen 
financial difficulties. One of the 
unexpected financial conse- 
quences which may arise concerns 
the tax ramifications of doing bus- 
iness in the form of a land trust. 
Some tax planning at the outset 
would eliminate unexpected 
hazards which may otherwise 
arise. oO 


FOOTNOTES 

1 This article is limited in scope to the 
land trust as defined in the laws of Florida. 
F.S. §689.071 (1973). This does not in- 
clude arrangements wherein a party takes 
title to real estate “‘as trustee.” See F.S. 
§689.07 (1973). The latter arrangement 
does not result in a land trust. 

2 Treas. Reg. §301.7701. 

3 Treas. Reg. §301.7701-4(a). 

4 Treas. Reg. §301.7701-4(b). 

5 This does not hold true in instances 
when individuals, desirous of creating a 
statutory land trust, unknowingly deviate 
from its pure form. For example, a syn- 
dicator may name himself trustee in the 
standard land trust agreement and may 
modify the language in the form to include, 
in addition to the purely ministerial duties, 
the power to manage, control, sell, mort- 
gage, or otherwise deal with the property. 
Since management is centralized in the 
trustee, unlike the true statutory land trust, 


the entity resembles a trust for tax pur- 
poses. However, the Regulations may 
nevertheless classify such arrangement as 
an association and not a trust. Treas. Reg. 
§301.7701-4. 

§ Outlaw v. United States, 494 F.2d 1376 
(Ct. Cl. 1974). 

7 The partnership tax rules of Subchap- 
ter K, §§707-761 of the Internal Revenue 
Code of 1954, as amended, would under 
certain circumstances produce results in- 
consistent with the grantor trust rules. 

8 Treas. Reg. §301.7701-(1)(c). 

10 Treas. Reg. §301.7701-(2)(a)(1). 

11 Treas. Reg. §301.7701-(2)(a)(1)-(3). 

12 Treas. Reg. §301.7701-2(a)(2). But see 
Lombard Trustees, Ltd. v. Comm’r., 136 F. 
2d 22 (9th Cir. 1943), wherein the court 
held that a business trust with one bene- 
ficiary is taxable as an association. 

134. A. Lewis & Co. v. Comm’r., 301 
U.S. 385 (1937). 

14 See note 12 supra. 

15 Treas. Reg. §301.7701-(2)(a)(2). 

16 This is in contrast to certain invest- 
ment trusts in which a mere power to vary 
investments under the trust agreement is 
determininative of a business purpose. 
Treas. Reg. §301.7701-4(c). 

17 See Treas. Reg. §1.761-2 for exclusion 
of certain unincorporated organizations 
from the application of all or part of Sub- 
chapter K (partnership provisions) of 
Chapter 1 of the Internal Revenue Code of 
1954, as amended. 

18 Brazowski v. Chicago Title & Trust 
Co., 280 Ill. App. 293 (1st Dist. 1935). 

19 Currency restrictions and related laws 
of many countries prohibit their citizens 
from investing in other countries. 

20 1964-2 C.B. 335. 

21 Treas. Reg. §§301.7701-(2)(c)(1), (4). 

22 Treas. Reg. §301.7701-(2)(c)(4). 

23 F.S. Ch. 620, Part III. 

24 F.S. §620.71(2). 

25 Aronson v. Olsen, 348 III]. 26, 180 N.E. 
565 (1932). 

26 Jd. But see Price v. Hicks, 14 Fla. 565 
(1874). See also Hatch v. Trabue, 99 Fla. 

1169, 128 So. 429 (1930). 

271d. 

28 Treas. Reg. §301.7701-2(e)(1). 
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LABOR LAW 


National Labor Relations Board v. Weingarten: Escobedo on the Assembly Line? 


For those charged with the ad- 
ministration and defense of em- 
ployee discipline, the recent Su- 
preme Court decisions inNLRB v. 
Weingarten and International 
Ladies Garment Workers Union 
v. Quality Manufacturing 
will undoubtedly generate con- 
siderable consternation. The 
tempting analogy of the National 
Labor Relations Board’s recently 
enunciated right of union rep- 
resentation at certain pregriev- 
ance disciplinary conferences 
with the criminal law experience 
culminating in Escobedo? and 
Miranda? has fired many a legal 
commentator’s imagination. Yet, 
for the most part, the develop- 
ment of the labor law regarding 
employee representation, up to 
and including recent 
Weingarten and Quality Man- 
ufacturing decisions, has chosen 
a comparatively earthy course. 
Nevertheless, there is developing 
in this line of cases a counterpart 
to one particular aspect of 
Escobedo. 

To put this discussion in con- 
text, a prefatory review of the 
Weingarten opinion is in order. 
Reduced to its essence, the deci- 
sion held that the Board was cor- 
rect in its determination that an 
employee is entitled to have his 
union representative present at a 
predisciplinary investigative in- 
terview at which the employee’s 
attendance is required and from 
which the employee reasonably 
believes disciplinary action may 
emerge. The employer's denial of 
a request by the employee for a 
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union representative at such an 
interview constitutes an unfair 
labor practice in violation of Sec- 
tion 8(a)(1) of the National Labor 
Relations Act (hereinafter the 
““Act’) because it interferes with, 
restrains and coerces the indi- 
vidual right of the employee, pro- 
tected by Section 7 of the Act, “to 
engage in .. .concerted activities 


for ...mutual aid and protection 


The Court noted that the Board 
had meticulously avoided any 
confusion which might arise from 
most of the issues which have 
traditionally surrounded this 
topic. Enumerating each feature 
of the Board’s policy initially an- 
nounced its Quality 
Manufacturing® and Mobile Oil 
Corp.® decisions, the Court noted: 
first, the right to representation is 
a statutory one arising out of the 
employee’s guarantees under 
Section 7 of the Act; second, “‘the 
right arises only in situations 
where employee requests a rep- 
resentative’; third, the right 
is limited to situations in which 
the employee “reasonably be- 
lieves the investigation will re- 
sult in disciplinary action’’; 
fourth, the employer is free to 
conduct any investigation without 
interviewing the employee; and 
fifth, ifa representative is present, 
the employer is nonetheless under 
no duty to bargain or discuss the 
investigation with him.? 

Of these five points, by far the 
most troublesome is the third, es- 
tablishing the standard of 
“reasonable belief’ on the part of 
an employee that disciplinary ac- 
tion will emerge from the inves- 
tigative interview.It is at this 
point that the Escobedo analogy is 
most pertinent. 

The Escobedo Court found that 
an individual’s constitutional 


right to counsel arises when “the 
investigation is no longer a gen- 
eral inquiry into an unsolved 
crime but has begun to focus ona 
particular suspect, the suspect 
has been taken into police cus- 
tody,” and the police “carry outa 
process of interrogations that 
lends itself to eliciting incriminat- 
ing statements ...’’8 Since that 
decision the courts have struggled 
to determine at what precise stage 
in the investigative machinery an 
investigation begins to “focus.” 

In comparison, the Board, in its 
decisions leading up to Quality 
Manufacturing, developed a test 
for determining when employee 
representation would be required 
which was perhaps best ex- 
plained in Dayton Typographic 
Service, Inc.:® 


The Board has recognized that the Act 
does not require that a labor organization 
must be privy to management conferences 
and investigations concerning its business 
operations, even where they involve dis- 
cussions with employees, or that such em- 
ployees when represented by a union must 
be shielded by that agent from employer 
inquiries every time the employer starts an 
investigation to determine what is wrong 
with its operation or whether plant rules, 
practices, or disciplines have been 
breached. . . . Itis only where an employee 
is called into a discussion with manage- 
ment on a problem involving his perfor- 
mance, which as gone beyond the factfind- 
ing or investigation stage to a point where 
management has decided that discipline of 
that specific employee is appropriate, that 
the employer is required, . . . to permit that 
agent to be present.!° 


While, as will be discussed 
below, the Board in Quality Man- 
ufacturing broadened the scope 
of the test’s applicability, it re- 
tained its basic theme in the 
“reasonable basis for fear of disci- 
pline” language. 

In defining the “reasonable 
basis” test, the Board as well as 
the Supreme Court pointed out 
that an employee’s reasonable 
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grounds for believing that dis- 
ciplinary action will ensue is to 
be measured by objective stan- 
dards “‘under all the circum- 
stances of the case.” Thus, in the 
Weingarten situation the Court 
found the “key objective fact” in 
the language of the collective 
bargaining agreement.!! When 
the plaintiff was interrogated by 
her employer’s store manager and 
security specialist about her fail- 
ure to pay for company supplied 
lunches, the fact that the collec- 
tive bargaining agreement speci- 
fically permitted discharge of 
employees without the customary 
warning notice where the charges 
involved dishonesty, objectively 
supported the reasonableness of 
the plaintiff's belief that discip- 
line would be forthcoming from 
the interview. 

In the companion case, Quality 
Manufacturing, the reasonable- 
ness of the employee belief 
turned upon the events preceding 
the interview and, in particular, 
statements made by employer 
representatives indicating that 
disciplinary action was in the off- 
ing and would result from the 
interview. 


1. Refining the reasonable basis 
test. 

Given the nature of the 
“reasonable basis for fear’ test it 
is apparent that the only available 
method for refining the necessar- 
ily imprecise statement in Wein- 
garten is a case-by-case analysis. 
Unfortunately, as has been accu- 
rately pointed out in the dissent- 
ing opinions in Weingarten, the 
“brief but spectacular evolution” 
of the right in Board decisions of- 
fers remarkably little in the way of 
illuminating case law. Although 
the genesis of the right dates back 
to 1945 and Ross Gear & Tool 
Co.,}” it was not until 1967 that the 
Board approached the problem in 
earnest.!* In that year, the Board 
held that the denial by the em- 
ployer of an employee’s request 
for representation in an interview 
relating to an alleged theft vio- 
lated both Section 8(a)(1) and Sec- 
tion 9(a)(5) of the Act.!* In Texaco 
the accused employee was margi- 
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nally literate and was asked to 
sign a statement admitting, in 
part, his guilt. The Board ex- 
plained: 
[T]he . . meeting was not simply part of an 
investigation into some alleged theft and 
[the employee] was not invited to attend 
solely to provide the company’s represen- 
tative with information. Rather the meet- 
ing was concerned essentially with [the 
particular employee his alleged theft, 
the facts of which were known to manage- 
ment representatives some two weeks ear- 
lier, and more specifically with the 
company’s concluding its “‘case” against 
[the employee] in order to provide a “rec- 
ord” to support disciplinary action 
.. [The] company sought to deal directly 
with [the employee] concerning matters 
affecting his terms and conditions of 
employment.!® 

In a case decided later in the 
same year the Board found no 
8(a)(1) or 8(a)(5) violation where 
employees were summoned to an 
interview which was conducted 
to determine whether a prima 
facie case for further investigation 
existed a finding of which would 
only result in the convening of a 
second meeting at which the facts 
would be reviewed and discipline 
imposed and at which representa- 
tives would be permitted.'* Simi- 
larly, in Jacobe-Pearson Ford, 
Inc.,17 the Board dismissed a 
complaint in a situation in which 
an employee was refused rep- 
resentation at a meeting to discuss 
his job performance where the 
circumstances indicated that no 
decision had been reached as to 
discipline, the “potential” for dis- 
ciplinary action was remote, and 
the meeting was conducted es- 
sentially for the gathering of in- 
formation. 

Following Jacobe the Board in 
three cases decided in 1969 held 
that where no discipline was in- 
volved at all, as in a meeting 
where the employer discussed 
profit sharing plans or at quality 
control meetings attended by em- 
ployees, there did not arise a need 
for union representation.!® 
Clearly, the right to representa- 
tion was linked to meetings at 
which discipline was likely to re- 
sult. 

Perhaps the most definitive 
statement of Board Policy in this 
area can be gleaned from a com- 


parison of four Board decisions 
between 1971 and 1973 all deal- 
ing with investigations flowing 
from charges of theft of company 
property. 

In Illinois Bell Telephone Co.,'® 
security agents of the employer, 
who did not have the power to 
discipline, interviewed an em- 
ployee regarding alleged thefts. 
The interrogators went so far as to 
prepare a statement for the 
employee’s signature. The em- 
ployee requested representation, 
which was refused, and was ulti- 
mately discharged. The Board 
upheld the administrative law 
judge’s finding that no violation of 
the Act had occurred: 


[The security agents] were merely inter- 
rogating him concerning his activities for 
the purpose of gathering information to be 
turned over to the line supervisors. . .i.e., 
the management officials who did have au- 
thority to effect disciplinary 
action. . .Moreover, after such [discipline] 
decision was made. . .a meeting among all 
interested parties, including the union 
representatives, was held the next day 
where the subject was for the purpose of 
dealing with [the employee] respecting 
terms and conditions of employment 
—specifically what form of disciplinary ac- 
tion was to be imposed.2° 

Almost identical circumstances 
were considered in Lafayette 
Radio Electronics Corp.” in 
which the union requested that a 
representative be provided for an 
interrogated employee. The re- 
quest was denied and again the 
Board found no violation because 
the purpose of the investigation 
was fact-finding only. Even 
though the employee’s guilt had 
been established prior to the 
meeting and the employee was 
subsequently discharged, the 
facts indicated that the investiga- 
tion was for the purpose of re- 
covering missing merchandise 
and not for disciplinary purposes. 

The Board in both of the above 
decisions paid particular atten- 
tion to the fact-finding or inves- 
tigatory nature of the proceeding, 
which issue was ultimately de- 
terminative. But, by the time the 
Board was confronted by Quality 
Manufacturing, Weingarten, and 
Mobil Oil Corp.,? the emphasis 
had shifted to the employees’ 
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“reasonable fear of discipline,” 
regardless of the apparent inves- 
tigatory nature of the pro- 
ceedings. 

Mobil Oil Corp. presented the 
Board with virtually the same 
facts as Illinois Bell Telephone. 
Based on the results of an earlier 
investigation, a security agent 
without authority to discipline 
conducted a fact-finding inter- 
view with an employee regarding 
removal of company property. Re- 
fusal of the employee’s request for 
union representation resulted ina 
finding of an 8(a)(1) violation be- 
cause the accusatory nature of the 
investigation provided the em- 
ployee with a reasonable basis for 
fear of discipline. As already has 
been discussed, similar results 
were reached in Weingarten and 
Quality Manufacturing. 

Thus, in expanding the right to 
employee representation from in- 
terviews in which discipline is 
under consideration to inves- 
tigatory meetings from which the 
employee reasonably fears disci- 
pline may result, the Board seems 
to be paralleling the development 
of the “focusing” doctrine of 
Escobedo. 


It is critical to note, however, 
that the Board cases are primarily 
concerned with representing the 
employee at conferences in which 
discipline will be decided upon, 
not at interviews conducted to de- 
termine guilt or innocence of the 
employee. Thus, while the crimi- 
nal law is concerned with rep- 
resentation at the first custodial 
interrogation after the investiga- 
tion has focused, to prevent unfair 
investigative procedures, the 
Board is concerned with pro- 
viding representation at the inter- 
view at which the determination 
as to discipline will be made, to 
provide assistance to the em- 


ufacturing and Weingarten 
decisions suggested here appears 
to offer the best analysis of an 
issue raised by Board member 
Kennedy in his dissent in Mobil 
Oil Corp. in which he posed the 
following problem: 


.” “B,” and “C” are the only employees 
in the employer’s shipping department. 
Inventory control has shown an unex- 
plained discrepancy between stock on 
hand, and products shipped to customers. 
Without suspecting any particular one of 
them of misdeeds, the employer decides to 
interview “A,” “B,” and “C” about shor- 
tages. “A” knows that he is not involved in 
any pilferage activities, but does not know 
whether “B” and “C” are so engaged. “B” 
knows that he is not engaged, butis certain 
that “C” is. “C” knows that he is stealing 
his employer's products. None of them are 
aware that the employer is about to under- 
take an investigation of the matter. When 
“A,” “B,” and “C” are separately called for 
an interview each declines unless the em- 
ployer permits a union representative to 
be present. Each is thereupon discharged 
by the employer.™4 


Kennedy perceived that an ir- 
reconcilable difficulty would 
arise with respect to assessing 
when representation could be re- 
quired by Section 8(a)(1) as to 

“A,” “B,” and “C.” With respect 
o “C,”’ does his right 
to representation arise only when 
he confesses his guilt at an inter- 
view? Or with respect to “A,” 
would his right arise only if “B” 
stated that he saw him load some 
company products in his car? 
Member Kennedy suggested that 
the requirements of representa- 
tion would, under the Mobil 
opinion, inure to the benefit of the 
guilty party because only he 
would have a reasonable basis for 
fearing discipline. 

The difficulty with this percep- 
tion of the problem is in em- 
phasizing guilt or innocence. The 
Board’s decisions in Quality 


Manufacturing and Mobile Oil 
must be read in light of the de- 
velopment of the doctrine to hold 
that the key issue is objective evi- 
dence of fear of discipline. Thus, 
none of the employees could ex- 
pect representation at a general 
conference concerning plant pro- 
ductivity. Nor would representa- 
tion be required ifa general inves- 
tigation was conducted to find 
facts preliminary to further inves- 
tigation. The possibility of rep- 
resentation only begins to arise as 
the investigations narrow to “A,” 
“B,” and “C” as particular sus- 
pects to whom management has 
been led by earlier investigations. 
The precise determination as to 
when the right arises must be 
analyzed with respect to the pur- 
pose of each succeeding investi- 
gation, and the same objective 
criteria will inure to the benefit of 
all. If the investigation has 
reached that point at which the 
employee will be subject to disci- 
pline, then the right arises. Short 
of that, all elements of the sur- 
rounding situation, such as the 
collective bargaining agreement, 
the representations of manage- 
ment officials and the past prac- 
tice in similar situations must be 
considered in concluding 
whether the interview then in 
question is the one at which man- 
agement will become committed 
to a course of action regarding the 
discipline of that individual. 


2. The effect of collective bargain- 
ing onthe right to representation. 

The Supreme Court in 
Weingarten made it abundantly 
clear that the collective bargain- 
ing agreement will be an impor- 
tant objective consideration in de- 
termining the reasonableness of 
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ployee with regard to his job 
status. The necessity for reaching 
into the investigative stage com- 
ports with the realities of indus- 
trial life. As pointed out in Texaco, 
Inc., Houston Sales Terminal,?* 
the Board’s view, prior to Quality 
Manufacturing, of a distinct 
three-step process—fact-finding, 
disciplinary decision-making and 
determining the degree of 
discipline—was simply unrealis- 
tic, necessitating a reassessment 
of the right to representation. 
The view of the Quality Man- 
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an employee's fear that discipline 
will emanate from a given meet- 
ing with the employer.*5 

Similarly in Western Electric 
Co.,2® the Board decision to dis- 
miss a complaint based upon a 
denial of representation turned on 
a finding that an established prac- 
tice had existed in the bargaining 
relationship wherein the em- 
ployer had denied requests for 
employee representatives at in- 
vestigatory interviews, which de- 
nials were upheld in binding 
arbitration.27 


The question after Weingarten 
becomes whether the union, via 
the collective bargaining process, 
can waive the employee’s right to 
representation. At least one com- 
mentator has suggested that “the 
Board should be reluctant to per- 
mit a union to bargain away the 
employee’s Section 7 right.”28 Na- 
tional labor policy does not con- 
template the sacrifice of an 
employee’s individual right to 
procedural fairness at the bargain- 
ing table. 


Although a total waiver of the 
right to representation would re- 
luctantly be recognized by the 
Board, the collective bargaining 
machinery will nevertheless have 
a significant impact on the charac- 
ter of the right. The Weingarten 
opinion suggests a built-in oppor- 
tunity for the employer and bar- 


gaining agent to limit those situa- 
tions in which an employee rep- 
resentative is required, by care- 
fully distinguishing the discipli- 
nary process from investigative 
procedures. 

Although the tendency of the 
Board, the courts and legal schol- 
ars has been to grasp at the 
Escobedo brass ring in seeking a 
prefabricated framework for the 
Weingarten phenomenon, its 
limitations must be recognized 
before its virtues can be utilized. 
Although, as in the criminal law 
experience, each successive stage 
of the disciplinary-investigatory 
process must be examined to de- 
termine at what point the em- 
ployee is in “focus,” the determi- 
nation in the labor field must be 
made primarily with regard to the 
decision as to imposition of disci- 
pline and not to guilt or innocence 
of the employee. 0 
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Conclusive Presumptions: an Alternative to 
Equal Protection in Constitutional Litigation 


WISOTSKY 


The purpose of this article is to 
discuss the utility of the doctrine 
of conclusive presumptions as an 
alternative theory in constitu- 
tional litigation, where an attack 
on legislation under the equal 
protection clause of the Federal 
Constitution may not prevail. 

Under traditional equal pro- 
tection analysis, whether under 
the 14th or fifth amendments, a 
legislative classification must be 
sustained if the classification it- 
self is rationally related to a 
legitimate governmental inter- 
est. See, Jefferson v. Hack- 
ney, 406 U.S. 535, 546 (1972) 
(14th amendment); Richardson v. 
Belcher, 404 U.S. 78, 81 (1971) 
(fifth amendment); Dandridge v. 
Williams, 397 U.S. 471, 485 (1970) 
(14th amendment), U.S.D.A. v. 
Moreno, 413 U.S. 528, 533 (1973). 
Only if there is a fundamental 
constitutional right or a suspect 
class involved will the court sub- 
ject the legislation to close judi- 
cial scrutiny and require that a 
compelling governmental in- 
terest be demonstrated in order 
for the legislation to be 
sustained.? If neither of these two 
elements is present and the min- 
imal rationality standard of the ra- 
tional basis test is utilized, the 
legislative scheme attacked will 
almost always withstand the 
equal protection challenge. How- 
ever, in such cases, where an 
equal protection attack is unlikely 
to prevail, a different means of 
constitutional assault is available 
which may prove be 
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successful—the doctrine of con- 
clusive presumptions. 

Even though a statute may be 
characterized in terms of eligibil- 
ity, definitional or other 
nonevidentiary language, where 
its effect is evidentiary, it will be 
recognized as a_ conclusive 
presumption.’ A conclusive pre- 
sumption denies to the excluded 
class of persons due process of law 
by precluding the opportunity to 
controvert the exclusionary pre- 
sumption which is not universally 
or necessarily true. Thus, in 
Stanley v. Illinois, 405 U.S. 645 
(1972), the Supreme Court struck 
down as a conclusive presump- 
tion a statute that excluded un- 
married fathers from the defini- 
tion of “parent,” thereby mandat- 
ing that an unmarried father be 
deprived of his children without 
an individual determination of 
fitness or unfitness. Viewed in 
light of its effect, this definitional 
statute was considered by the 
Court as a conclusive presump- 
tion that unmarried fathers were 
unfit to raise their children. 


In Bell v. Burson, 402 U.S. 535 
(1971), a statute was involved 
which automatically, without any 
hearing on the question of fault or 
responsibility, suspended the 
driver’s license of an uninsured 
motorist involved in an au- 
tomobile accident who could not 
post security for the amount of 
damages claimed. Recognizing 
that a conclusive presumption 
was involved, the Supreme Court 
held, ‘“‘that since the state pur- 
ported to be concerned with fault 
in suspending a driver's license, it 
could not, consistent with pro- 
cedural due process, conclusively 
presume fault from the fact that 
the uninsured motorist was in- 
volved in an accident, and could 
not therefore, suspend his driver’s 


license without a hearing on that 
crucial factor.’’4 

Definitional or eligibility stat- 
utes which impose durational re- 
quirements are generally inter- 
preted as evidentiary, rather than 
as establishing substantive rules 
or policies, and thus are struck 
down as conclusive presump- 
tions. For instance, U.S.D.A. v. 
Murry, 413 U.S. 508 (1973), struck 
down as a conclusive presump- 
tion a durational residency rule 
which denied a college student 
lower college tuition rates for res- 
idents. Cleveland Board of Edu- 
cation v. LaFleur, 414 U.S. 632 
(1974), struck down mandatory 
leave provisions for teachers four 
or five months pregnant, as creat- 
ing a conclusive presumption that 
every such teacher is physically 
incapable of continuing her teach- 
ing duties. Dunn v. Blumstein, 
405 U.S. 330, 350-351 (1972), 
struck down as a conclusive pre- 
sumption a durational residency 
requirement to determine the 
bona fides for voting. Shapiro v. 
Thompson, 394 U.S. 618 (1969), 
struck down a durational resi- 
dency requirement for welfare 
benefits as an irrebuttable pre- 
sumption of fact concerning the 
welfare recipient’s motives in 
moving to the state. 


Except as to facts which are 
invariably true, conclusive 
presumptions are per se uncon- 
stitutional since they sub- 
stitute an arbitrary legislative or 
administrative determination for 
an individualized hearing and 
opportunity to prove the truth. In 
Heiner v. Donnan, 285 U.S. 312 
(1932, and Schlesinger v. Wiscon- 
sin, 270 U.S. 230 (1926), statutes 
were involved (one federal, one 
state) which conclusively pre- 
sumed for estate tax purposes that 
a gift delivered within a specified 
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period of time before death- 
was given in contemplation of 
death and therefore was to be in- 
cluded in the decedent’s estate for 
federal estate tax purposes. Each 
law was struck down on the same 
ground, “namely, that a statute 
which imposes a tax upon an as- 
sumption of fact which the tax- 
payer is forbidden to controvert is 
so arbitrary and unreasonable that 
it cannot stand under the [due 
process clauses of the fifth and] 
14th amendment{s].” Heiner v. 
Donnan, 285 U.S. at 325. 


The vitality of these cases has 
been recognized and their princi- 
ples extended by a series of recent 
decisions. Cleveland Board of 
Education v. LaFleur, supra; 
U.S.D.A.v. Murry, supra; Vlandis 
v. Kline, supra, and cases there 
cited. In Vlandis it was stated that 
it is forbidden by the due process clause to 
deny an individual the residence rates on 
the basis of a permanent and irrebuttable 
presumption of nonresidence, when that 
presumption is not universally or neces- 
sarily true in fact, and when the state has 
reasonable alternative means of making 
the crucial determination. Rather, stan- 
dards of due process require that the state 
allow such an individual the opportunity 
to present evidence showing that is is a 
bona fide resident entitled to the in-state 
rates. 


412 U.S. at 452 (emphasis added). 

In conclusive presumption 
cases, administrators have tradi- 
tionally given one or both of two 
justifications which invariably 
have been rejected by the courts: 
(a) that the presumption is neces- 
sary to relieve the agency of the 
duty to decide claims which are 
inherently difficult to verify; and 
(b) that it avoids the cost of ad- 
ministrative hearings; i.e., that “it 
is more convenient to presume 
than to prove.” Stanley v. Illinois, 
405 U.S. at 658. 

Heiner v. Donnan, supra, 
rejected the first of these attempt- 
ed justifications (difficulty of ver- 
ification) stating, “[t]his is very 
near to saying that the individual, 
innocent of evasion, may be strip- 
ped of his constitutional rights in 
order to further a more thorough 
enforcement of the tax against the 
guilty, anew and startling doctrine 
condemned by its mere state- 
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ment, and distinctly repudiated 
by this court.” 285 U.S. at 328. 
Moreover, any problems of verifi- 
cation encountered by the agency 
concerned could be overcome by 
a rebuttable presumption. This 
would place upon the individual 
the burden of coming forward 
with convincing evidence that the 
fact presumed is not true. There 
is, of course, no constitutional ob- 
jection to the government estab- 
lishing a rebuttable presumption 
of facts or occurrences which are 
generally accurate so long as it 
gives the individual an opportun- 
ity to present evidence con- 
troverting them. See e.g., Tot v. 
United States, 319 U.S. 463 
(1943); United States v. Romano, 
382 U.S. 136 (1965), and espe- 
cially Vlandis v. Kline, 412 U.S. at 
452, n.9. (where the Court sug- 
gests that a durational presump- 
tion of nonresidency for college 
tuition purposes would be con- 
stitutional if made rebuttable). 


The second attempted justifica- 
tion for conclusive presumptions 
(obviating the cost of holding ad- 
ministrative hearing) has re- 
peatedly been rejected by the Su- 
preme Court in the strongest 
terms. Vlandis v. Kline, supra, 
held that, “[t]he state’s interest in 
administrative ease and certainty 
cannot, in and of itself, save the 
conclusive presumption from in- 
validity under the due process 
clause where there are other 
reasonable and practicable means 
of establishing the facts on which 
the state’s practicable means of 
establishing the facts on which 
the state’s objective is premised.” 
412 U.S. at 451. It was stated in 
U.S.D.A. v. Murry, supra at 
513-14, that 


It doubtless is much easier from the ad- 
ministrative point of view to have a simple 
tax “dependency” test that will 
automatically—without hearing, without 
witnesses, without findings of fact 
—terminate a household’s claim for eligi- 
bility for food stamps. Yet as we recently 
stated in Stanley v. Illinois: 


“(I]t may be argued that unmarried 
fathers are so seldom fit that Illinois need 
not undergo the administrative inconveni- 
ence in any case including Stanley’s. The 
establishment of prompt efficacious pro- 
cedures to achieve legitimate state ends is 


a proper state interest in constitutional ad- 
judication. But the Constitution recog- 
nizes higher values than speed and effi- 
ciency. Indeed, one might fairly say of the 
Bill of Rights in general, and the due pro- 
cess clause in particular, that they were 
designed to protect the fragile values of a 
vulnerable citizen from the overbearing 
concern for efficiency and efficacy that 
may characterize praiseworthy govern- 
ment officials no less, and perhaps more, 
than mediocre ones.” 
As the Court went on to say in 
Stanley, “[p]rocedure by pre- 
sumption is always cheaper and 
easier than individualized deter- 
mination. But when, as here, the 
procedure forecloses the deter- 
minative issues...[it] cannot 
stand.” 405 U.S. at 652-57. 
Having rejected the two argu- 
ments of minimizing fraud and 
promoting administrative con- 
venience, many cases go on to 
consider various other govern- 
mental interests which are ad- 
vanced in attempted justification 
of the particular conclusive pre- 
sumptions involved. Invariably, 
however, the cases conclude that 
the device of a conclusive pre- 
sumption is so haphazard and ar- 
bitrary in its effect that it cannot 
serve any real governmental pur- 
pose. 


Thus in Stanley v. Illinois, 
supra, the Court pointed out that 
the enforcement of the obviously 
false conclusive presumption that 
no unmarried father is a fit parent 
was counterproductive to the 
state’s interest in the welfare of 
the child. “Indeed, if Stanley is a 
fit father, the state spites its own 
articulated goals when it need- 
lessly separates him from his fam- 
ily.” 405 U.S. at 652-53. Similarly, 
in U.S.D.A. v. Murry, supra, at 
513-14, the Court emphasized 
that the conclusive presumption 
involved was so haphazard that it 
failed to further the government’s 
legitimate interest in providing 
food to the needy while denying it 
to the nonneedy. In Vlandis v. 
Kline, supra at 448-50, the Court 
pointed out that the conclusive 
presumption involved provided 
little material aid in distinguish- 
ing bona fide residents from non- 
residents for the purpose of fixing 
college tuition charges. And in 
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Cleveland Board of Education v. 
LaFleur, supra at 639-646, the 
Court found the conclusive pre- 
sumption that teachers four or five 
months pregnant were physically 
incapable of continuing their 
teaching duties was often 
counter-productive to the stated 
aim of keeping physically unfit 
teachers out of the classroom and 
maintaining the continuity of 
classroom instruction. 

Unless universally or necessar- 
ily true, aconclusive presumption 
invariably is under-inclusive in 
that it excludes individuals who 
are genuinely entitled to be in- 
cluded by the legislation in ques- 
tion. Conversely, such a conclu- 
sive presumption invariably is 
over-inclusive in that it includes 
and benefits individuals who are 
not entitled to be included by the 
legislation in question. Thus, as 
an exclusionary device, the con- 
clusive presumption, unless uni- 
versally or necessarily true, is so 
inexact and haphazard as to be 
condemned as an unconstitu- 
tional denial of due process. 


To illustrate what has been dis- 
cussed, 42 U.S.C. §416(c)(5), of 
the Social Security Law, requires 
a widow to have been married to 
the insured for at least nine 
months prior to his death in order 
to be eligible for Widow’s Insur- 
ance Benefits. The provision 
creates two classes of widows: 
those married to the insured for 
more than nine months prior to his 
death and thus eligible for ben- 
efits, and those married to the in- 
sured for less than nine months 


and thus ineligible for benefits. 
The specific purpose of the pro- 
vision is to “preclude the pay- 
ment of benefits where the mar- 
riage was undertaken to secure 
benefit rights.”5 As neither a sus- 
pect classification nor a funda- 
mental right is involved the court 
would utilize traditional equal 
protection analysis and find the 
requisite rationality in the legiti- 
mate governmental purpose of 
preventing fraud and avoiding the 
payment of benefits to widows of 
sham marriages. 


However, a conclusive pre- 
sumption is also involved here; 
namely, that widows married to 
the insured for less than nine 
months prior to his death married 
him in order to secure benefit 
rights. Such a presumption is ob- 
viously not universally or neces- 
sarily true. The avowed purpose 
of preventing fraud is clearly a 
legitimate governmental purpose. 
However, just as clearly, this pur- 
pose would not be served by the 
exclusion of applications from in- 
dividuals which are based upon 
genuine rather than sham mar- 
riages. Obviously, a nine-month 
conclusive presumption is a very 
inexact method of identifying 
sham marriages. It is under- 
inclusive in that it conclusively 
excludes thousands of cases of 
bona fide marriages. Conversely, 
it is over-inclusive in that it ben- 
efits all of those sham marriages in 
which the wage earner happened 
to live for more than nine months 
after the wedding. Thus, as an ex- 
clusionary device, the conclusive 
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oa here in question so 
aphazardly serves the govern- 
mental purpose as to be con- 
demned as an unconstitutional 
deprivation of due process under 
the principles developed in the 
cases discussed.® Oo 
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1 “While the fifth amendment contains 
no equal protection clause, it does forbid 
discrimination that is so unjustifiable as to 
be violative of due process.” U.S.D.A. v. 
Moreno, 413 U.S. 528, 533 (1973); Fron- 
tiero v. Richardson, 411 U.S. 677, 680, n. 5 
(1973); Schneider v. Rusk, 377 U.S. 163, 
168 (1964); Bolling v. Sharpe, 347 U.S. 497 
(1954). 

2On judicial review of legislation in- 
volving fundamental rights, see San An- 
tonio Independent School District v. Rod- 
riguez, 411 U.S. 1, 29-29 (1972). On judi- 
cial review of legislation involving a sus- 
pect class, see Graham v. Richardson, 403 
U.S. 365, 371-72 (1970). 

3 Compare, Mourning v. Family Publi- 
cations Services, Inc.,411 U.S. 356, 376-77 
(1973), wherein the Four Installment Rule 
of Regulation Z (12 C.F.R. § 226.2(k) ) of 
the Truth in Lending Act (15 U.S.C. § 1601 
et. seq.) was challenged. Regulation Z de- 
fines “consumer credit” as credit offered 
in certain sales, which pursuant to an a- 
greement “is or may be payable in more 
than four installments,” and requires cred- 
it disclosures for credit on sales “payable 
in more than four installments. There, the 
Supreme Court treated the challenged 
legislation as establishing a substantive 
rule or policy, rather than as evidentiary, 
and thus found no conclusive presump- 
tion.” 

4Vlandis v. Kline, 412 U.S. 441, 446-47 
(1973), describing Bell’s conclusion. 

5 House Rep. No. 92-231, reprinted in 
1972 U.S. Code Cong. and Adm. News 
(92nd Cong. 2nd Sess.), pp. 5041-5042. 

6 Significantly, Salfi, v. Weinberger, 373 
F. Supp. 961 (N.D. Cal. 1974) held the 
provision, 42 U.S.C. § 416(c)(5), uncon- 
stitutional as creating a conclusive pre- 
sumption violating the fifth amendment to 
the United States Constitution. 
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O'FLARITY 


FAMILY 


Attorney’s Fees in Family Law 


One of the major aspects of a 
matrimonial action, to the client 
as well as to the attorney, is the 
matter of attorney’s fees. This can 
also become a problem between 
the attorney and his client if a full 
explanation of them is not made to 
the client at the very beginning of 
the case and an understanding 
reached, preferably in writing. 

Many wives approach a dissolu- 
tion action with the fixed idea that 
the husband is required to pay all 
of her attorney’s fees. It fre- 
quently comes as a shock to a 
wife to be advised that while this 
is a result to be devoutly hoped 
for, it is not necessarily always 
true. She may then be further con- 
fused by the fact that her lawyer 
sometimes cannot even give hera 
guess as to what the outcome will 
be since she, like most laymen, 
believe the law to be a fixed, im- 
mutable thing, and her attorney 
should know it. Her bewilder- 
ment can deepen when the 
lawyer then advises her that the 
question of attorney’s fees varies 
substantially, not only from one 
county to another within the state, 
but from one judge to another 
within the same county, and that 
they truly are measured by the 
length of the chancellor’s foot. 
The prudent attorney will advise 


James P. O’Flarity maintains offices at 
Palm Beach and Fort Lauderdale. He is 
chairman of the Family Law Section, and 
chairman, Family Law Steering Commit- 
tee, Continuing Legal Education of The 
Florida Bar. He is twice past chairman of 
the Family Law Litigation Section of the 
American Trial Lawyers Association; Fel- 
low of the American Academy of Mat- 
rimonial Lawyers; chairman of the Cir- 
cuit Court Advisory Committee (Juvenile, 
Domestic Relations Division) of the Palm 
Beach County Bar Association; and 
member of the University of Florida Law 
Center Council. 


the wife that since she is em- 
ploying him, he must look to her 
for his fees, and that she will be 
credited with, or reimbursed by 
any sums recovered from the hus- 
band. He will certainly attempt to 
secure a retainer and cost deposit. 
At this point, it all too frequently 
develops that the wife has no 
funds, and the attorney is faced 
with the dilemma of either ship- 
ping her off to legal aid or gam- 
bling on the outcome of the tempo- 
rary relief hearing. If he chooses 
the later course, he should cer- 
tainly obtain from his client a cost 
deposit covering the initial costs, 
if only to protect these costs in the 
event of a reconciliation early in 
the case. 


At this point, the novice lawyer 
might consult 61.071, Florida 
Statutes, which provides that a 
party may claim alimony and suit 
money in the petition or by mo- 
tion and if the petition is well 
founded, the court shall allow a 
reasonable sum therefor. These 
words appear clear enough to 
him, and he was taught in law 
school that the word “shall” im- 
plies mandatory and is binding 
upon the court. Making sure that 
his petition is properly phrased 
and the testimony is clear so that 
“the petition is well founded,” he 
presents himself and client at the 
temporary hearing. At the conclu- 
sion thereof, he may find that he 
has been successful in obtaining 
an adequate award of temporary 
alimony for his client, but perhaps 
only a nominal or even no award 
of temporary attorney’s fees and 
suit money. The lawyer then turns 
back to his client and informs her 
that he must have reasonable 
compensation before he con- 
tinues further with the suit. She 
quite logically points out that it is 
all that she can do to feed the kid- 


dies on the niggardly sum that she 
is receiving from the husband to- 
gether with the pittance which 
she ekes out from her em- 
ployment. If the lawyer has not 
fully prepared her for this hap- 
penstance on the occasion of her 
first visit to his office, relations 
can become very tense indeed. 
The grenting of suit money is 
nota matics of absolute right but is 
within the judicial discretion of 
the chancellor subject to review 
by the appellate court. However, 
where the record shows that the 
wife is without funds necessary to 
prosecute or defend the action 
and her husband has the means to 
supply this necessity, a denial of 
suit money is an abuse of judicial 
discretion. Helsel v. Helsel, 3 
D.C.A. 1962, 138 So.2d 99 (citing 
authority); Melton v. Melton, 1 
D.C.A. 1971, 251 So.2d 705. 


Although expert testimony is 
required for the fixing of a final 
attorney’s fee, it is not required in 
every case for the setting of the 
amount of temporary attorney’s 
fees. Muskin v. Muskin, 3 D.C.A. 
1966, 184 So.2d 923. The court 
can make an award of temporary 
alimony, attorney’s fees and suit 
money, solely on the basis of the 
wife’s affidavit and without live 
testimony. Valentine v. Valen- 
tine, 4 D.C.A. 1970, 244 So.2d 
503. However discretion would 
dictate that, in addition to the af- 
fidavit required by Rule 1.611, 
Florida Rules of Civil Procedure, 
the attorney should produce a 
reasonable amount of live tes- 
timony to support the petition. 
This is particularly true when the 
attorney has invested substantial 
time in the case prior to the tem- 
porary hearing, or it appears that 
the issues are going to be complex 
and substantial discovery is going 
to be necessary. If the court does 
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not grant a temporary allowance 
for suit money, the attorney 
should make every effort to see 
that the order entered merely con- 
tinues the question to be resolved 
at a later date or that the court re- 
serve jurisdiction to determine 
the same thereafter. 

What happens to the attorney 
and his fee after the parties recon- 
cile and the wife directs her attor- 
ney to dismiss the case? The 
court after notice or reconcilia- 
tion can dismiss the cause as to the 
divorce action while retaining 
jurisdiction to proceed to order 
the husband to pay the wife’s 
attorney's fees and costs. Baldwin 
v. Baldwin, Fla. 1944, 18 So.2d 
681; Robertson v. Robertson, 2 
D.C.A. 1958, 106 So.2d 590; 
Hadlock v. Hadlock, 2 D.C.A. 
1962, 137 So.2d 873; Turnipseed 
v. Turnipseed, 1 D.C.A. 1963, 158 
So.2d 808. 

Attorney's fees cannot be 
awarded by a court against an ad- 
verse party unless provided by 
contract between the parties, or 
by creation of a special fund 
through the efforts of the attorney, 
or provided for by statute. Is it 
necessary to enter a prayer for 
attorney's fees in the pleadings 
where they are allowed by stat- 
ute? We are unaware of any case 
deciding this point specifically 
with reference to Chap. 61, 
Florida Statutes, however there 
are several cases which hold that 
attorney’s fees may be allowed al- 
though not pleaded under Sec. 
627.428, Florida Statutes. That 
statute allows attorney’s fees to an 
insured who prevails in an action 
against his insuror on the policy. 
New Amsterdam Cas. Co. v. 
James, 1936, 122 Fla. 710, 166,So. 
813; Washington v. Rodgers, 4 
D.C.A. 1967, 201 So.2d 636; 
Prudence Mutual Cas. Co. v. 
Washington, Fla. 1968, 211 So.2d 
556. The rationale of these cases 
should apply to a claim for 
attorney's fees in dissolution ac- 
tions, but cf. Fairall v. Fairall, 2 
D.C.A. 1965, 178 So.2d 339, 
where the court reversed an 
award of attorney's fees where 
there were no pleadings request- 
ing them or any evidence pre- 
sented on the issue. 


Attorney’s fees and suit money 
awarded to the wife are a part of 
her support, perhaps the most im- 
portant part, since without means 
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to properly present her action in 
court, the remaining support 
necessary for herself and her 
minor children may not be forth- 
coming. The appeals court de- 
fined the matter well in the case of 
Keena v. Keena, 1 D.C.A. 1971, 
245 So.2d 665, saying: 

Though fees which have been allowed for 
a wife’s attorney belong to her counsel, the 
award of the fee is not for the benefit of her 
counsel, but is for the equitable objective 
of putting the wife on substantially even 
terms with her husband. The term 
“attorney's fees” ordinarily means money 
necessary to enable a spouse, generally the 
wife, to carry on or defend the matrimonial 
action. The purpose of awarding a wife 
attorney’s fees is to insure to the wife an 
efficient preparation of her case, and a fair 
and impartial trial thereof.” 

The courts of Florida have long 
held that attorney’s fees are part of 
the wife’s support and should be 
similarly enforced. One of the ear- 
lier cases establishing contempt 
as a method to enforce attorney’s 
fees is Orr flu/b Walton v. Orr, 
1939, 141 Fla. 112, 192 So. 466. 
Orr turns solely on the failure of a 
husband to pay the sum of $5,500 
allowed the wife as attorney’s 
fees. A petition was filed fora rule 
to show cause, and at the hearing, 
the chancellor entered an order 


declaring that the husband owed 
the debt but declined to enforce 
the decree under process for con- 
tempt. The Supreme Court of 
Florida reversed and held that 
contempt would lie as a matter of 
right to those who have a 
pecuniary interest in the en- 
forcement of the decree. Interest- 
ingly, the Supreme Court in that 
case held that although the appel- 
lee offered some testimony tend- 
ing to show that he was unable to 
pay the award, that was not a 
necessarily proper defense to the 
application for the citation. The 
court held that inability to pay is a 
valid defense at the time the de- 
cree was rendered, but thereafter, 
the only available defense for 
nonperformance is a showing that 
the party in default is unable to 
comply with the terms of the de- 
cree due to factors beyond his 
control and the burden of proving 
such inability is on the defendant. 
It was further held that the defen- 
dant must make it clearly appear, 
not only that he was unable to 
comply with the order of the 
court, but that his inability was 
not caused by his own neglect or 
misconduct. Accord State ex rel. 
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FAMILY LAW 


Krueger v. Stone,1939, 137 Fla. 
498, 188 So. 575, De Frances v. 
Knowles, 2 D.C.A. 1971, 244 
So.2d 168; Harrison v. Harrison, 2 
D.C.A. 1965, 178 So.2d 889; 
Heitzman v. Heitzman, 4 D.C.A. 
1973, 281 So.2d 578. 


The federal courts have consis- 
tently held that attorney’s fees 
awarded to wives in matrimonial 
actions fall within the purview of 
Sec. 17a(7) of the Bankruptcy Act 
which provides that a discharge 
shall not release the bankrupt 
from debts which, “‘are for 
alimony due or to become due, or 
for maintenance or support of wife 
or a child....” Damon v. Damon, 1 
C.C.A. 1960, 283 F.2d 571; In re 
Hollister, D.C., S.D. N.Y., 1942, 
47 F.Supp. 154, affirmed an opin- 
ion below, 2 C.C.A. 1943, 132 
F.2d 861; In Re Hargrove, D.C., 
W.D., Mo., 1973, 371 F.Supp. 851; 
In Re Gorski, D.C., W.D. N.Y., 
1938, 25 F.Supp. 551; Merriman 
v. Hawbaker, D.C., E.D., IIl., 
1934, 5 F.Supp. 432. State courts 
have followed the federal courts 
in so holding. Allison v. Allison, 
Colo., 1962, 372 P.2d 946; Reeves 
v. Anderson, Idaho, 1965, 406 
P. 2d 812; Morrey v. Morrey, Ill. 
App., 1974, 320 N.E. 2d503; 
Pelusio v. Pelusio, N.J., 1974, 328 
A.2d 10; Krupp v. Felter, S.Ct., 
1948, 77 N.Y.S. 2d 665; Ross v. 
Keith, S.Ct., 1933, 265 N.Y.S. 246; 
Turman v. Turman, Okla., 1968, 
438 P.2d 488. 


A husband may be required to 
pay the wife’s attorney’s fees, 
even if she is able to do so. 
Kleinschmidt v. Kleinschmidt, 
Fla. 1953, 66 So.2d 815; Turney v. 
Turney, 3 D.C.A. 1963, 149 So.2d 
83; contra Markland ov. 
Markland,Fla. 1945, 21 So.2d 
145; McFarlin v. McFarlin, Fla. 
1954, 75 So.2d 580. 

Adultery of a wife is no defense 
to an award of attorney’s fees in 
her behalf. Simmons v. Simmons, 
1936, 122 Fla. 325, 165 So. 45; 
Foreman v. Foreman, Fla. 1949, 
40 So.2d 560; Barkley v. Barkley, 
Fla. 1949, 42 So.2d 51. 

Although there is no statute in 
Florida on annulment, attorney’s 
fees may be allowed to a wife in an 


annulment action. Ball v. Ball, 
1948, 160 Fla. 601, 36 So. 2d 172; 
Burger v. Burger, Fla. 1964, 166 
So. 2d 433, 3 A.L.R. 3d 1102. 

When an attorney is discharged 
by a party litigant, substitution of 
counsel can be had only by order 
of court which will be permitted 
where good reason is shown, pro- 
vided the litigant seeking sub- 
stitution pays or secures payment 
of the fee of the counsel who is 
relieved. D’Agostino v. Peoples 
Water and Gas Co., Fla. 1955, 78 
So. 2d 739. The court can place a 
charging lien upon the proceeds 
of any recovery by the client or 
fund coming under the control of 
the court, and in such event, the 
court can determine the amount of 
the attorney’s fee due and order it 
paid. Winn v. City of Cocoa, Fla. 
1954, 75 So. 2d 909; Worley v. 
Phillips, 2 D.C.A. 1972, 264 So. 2d 
42. The charging lien is an equit- 
able right to have the costs and 
fees due the attorney for services 
in the suit secured to him in the 
judgment of recovery in that par- 
ticular suit, but where no charging 
lien is involved, the lawyer’s 
claim for fees must be prosecuted 
in a separate action at law. 
Chaachou v. Chaachou, 3 D.C.A. 
1960, 122 So. 2d 24. In the latter 
case, apparently the court can 
only require the posting of a bond 
to secure payment of the same as a 
condition for substitution of coun- 
sel. 


Like other court awards, an 
award of attorney’s fees by the 
court automatically bears interest 
at the legal rate from the date of 
award until paid. Coggan v. Cog- 
gan, 2 D.C.A. 1966, 183 So. 2d 
839, cert. den. Fla., 1966, 188 So. 
2d 820. 


In matrimonial cases, as in all 
other cases, a final judgment may 
be enforced during the pendency 
of an appeal in the absence of 
supersedeas. Horn v. Horn, Fla. 
1954, 73 So. 2d 905; Helin v. 
Helin, 3 D.C.A. 1970, 235 So. 2d 
533, cert. den. Fla., 1970, 239 So. 
2d 102. However, when an appeal 
is taken from an order or decree 
awarding separate maintenance, 
support or alimony, and a super- 


sedeas bond is posted, the lower 
court may order the payment of 
separate maintenance, support or 
alimony pending the appeal. Such 
order shall be subject to superse- 
deas only by the appellate court 
upon motion and for good cause 
and upon such conditions as shall 
be imposed by the appellate 
court, including the payment of 
attorney's fees. Rule 3.9(b) 
Florida Appellate Rules. 


Disciplinary Rule 2-106 of the 
Code of Professional Responsibil- 
ity sets forth the factors to be con- 
sidered as guides in determining 
the reasonableness of a fee. There 
are eight criteria listed, however, 
these break down to 11 different 
factors. Additionally, the courts 
have said: 


Attorney’s fees should be awarded, to a 
large measure, on the quality of service 
rendered and not necessarily on the quan- 
tity of service. To compensate for the latter 
rewards the dilatory and incompetent to 
the prejudice of counsel with the ability 
to conclude a cause without undue delay or 
unnecessary proceedings. Hall v. Hall, 3 
D.C.A. 1967, 200 So. 2d 544. 


Many clients, some lawyers and 
some courts are inclined to base 
attorney’s fees solely on time ex- 
pended, and cases discussing 
attorney’s fees usually deal with 
this aspect thoroughly. However, 
the courts are taking cognizance 
of the fact that the actual time 
spent by an attorney is frequently 
of minor importance since an ex- 
perienced or skillful attorney 
might accomplish in a very short 
time what another would require 
a much longer time to accomplish. 
Donner v. Donner, 3 D.C.A. 1973, 
281 So. 2d 399, cert. den. Fla., 
1973, 287 So. 2d 679, 680. 


The Donner case involved an 
award of attorney’s fees in the 
amount of $85,000 in an uncon- 
tested divorce action for some 200 
hours work. The appellate court 
computed the fee to be $425 an 
hour and held the fee to be exces- 
sive and reduced it to $50,000 or 
an hourly rate of $250. There was 
a strong dissenting opinion which 
held that the appellate court 
should not have reduced the 
attorney’s fee. 
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The Supreme Court has held: 


Under our adjudications some of the ele- 
ments usually considered are: services ren- 
dered, responsibility incurred, the nature 
of the services, the skill required, the cir- 
cumstances under which it was rendered, 
the ability of the litigants to respond, the 
value of the services to the client, and the 
. beneficial results, if any, of the services. 
Provus v. Provus, Fla. 1950, 44 So. 2d 656. 

The agreement between the at- 
torney and his client as to the 
amount of an attorney’s fee is not 
necessarily controlling in fixing 
the award against the adverse 
party. In the Bosem case, infra, 
the attorneys for the wife had a 
written agreement providing for a 
fee of $50 per hour for out-of-court 
work and $75 per hour for court 
work. On this basis, according to 
time expended, their fee should 
have been $43,506.25. The trial 
court awarded a fee in the sum of 


$85,000. 


On appeal, the district court re- 
duced the attorney’s fee to the 
sum of $45,000. Bosem v. Bosem, 
3 D.C.A., 1972, 269 So. 2d 758. On 
petition for certiorari, the Su- 
preme Court quashed the deci- 
sion of the district court of appeal 
and reinstated the award of 
$85,000 for the services of the 
wife’s attorneys. Bosem v. Bosem, 
Fla. 1973, 279 So. 2d 863. 


Without discussing an hourly 
rate, an award of attorney’s fees in 
the sum of $100,000 for some 600 
hours of work was affirmed in the 
case of Lodding v. Dunn, 3 D.C.A. 
1971, 251 So. 2d 560, cert. den. 
Fla. 1972, 258 So. 2d 818. The 
court discussed the complexity of 
the case and the results achieved 
and the skill of the attorney. The 
courts are becoming increasingly 
aware that attorneys are not 
analogous to carpenters with a 
fixed union scale per hour. 


The courts can allow as suit 
money any and all of the actual 
costs incurred by the wife. The 
broader discretion allowed a court 
in a domestic relation case is em- 
phasized in Ortiz v. Ortiz, 3 
D.C.A. 1968, 211 So. 2d 243, 
wherein the court distinguished 
items which may be taxed against 
a losing party in a suit at law and 
allowed the cost of a deposition 
which was not introduced into 
evidence. The courts have al- 
lowed travelling expenses for a 
wife, Cone v. Cone, Fla. 1953, 68 
So. 2d 886; Foster v. Foster, 3 
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D.C.A. 1969, 220 So. 2d 447, to- 
gether with other costs. Travel- 
ling expenses for the wife’s coun- 
sel have also been allowed. 
Borodowski v. Borodowski, Fla. 
1955, 78 So. 2d 868; Wilner v. 
Wilner, 3 D.C.A. 1964, 167 So. 2d 
234; see Royal-Globe Insurance 
Cos. v. Indian River Gas Co., 1 
D.C.A. 1973, 281 So. 2d 380. 
Both statute and case law favor 


court awards of suit money where 
proper, adequate to enable a wife 
to obtain representation equal to 
that of the husband; however, the 
prudent attorney will nonetheless 
protect himself by requiring an 
adequate retainer from his client 
with a clear agreement for pay- 
ment of his fees, unless he wishes 
to gamble upon the size of the 
chancellor’s shoe. Oo 
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RICE 


LAW PROGEDURE 


Probation—When and How Long? 


The purpose of this article is to 
present an overview of Florida 
Statutes Chapter 498, Probation, 
with specific emphasis being 
placed upon the circumstances 
under which a court may impose a 
probationary period and for what 
length of time. Also considered 
will be some of the inconsisten- 
cies between Florida Statute 
Chapter 498 and the Florida 
Rules of Criminal Procedure. 


Jurisdiction 


Any court of the state having 
original jurisdiction of criminal 
actions may impose a _ pro- 
bationary period upon a 
defendant's being found guilty, 
entering a plea of guilty, or enter- 
ing a plea of nolo contendere. Al- 
though a finding of guilt is a con- 
dition precedent to the imposition 
of a probationary period, a formal 
adjudication of guilt is not re- 
quired, Delaney v. State, 190 So. 
2d 578 (Fla. 1966). This distinc- 
tion is important, because with- 
holding a formal adjudication of 
guilt allows the defendant to re- 
tain his civil rights and to avoid 
the consequences of having been 
“convicted” for a criminal act. 

While the power of the court to 
impose probation arises once a 
finding of guilt is made, jurisdic- 
tion of the court over the defen- 
dant is retained throughout the 
probationary period. Conversely, 
once the probationary period 
ends, the court loses jurisdiction 
over the defendant regarding mat- 
ters related to original charge and 


Martin Errol Rice is an associate of the 
firm of Harris, Clark, Green & Piper, St. 
Petersburg. He holds a bachelor’s degree 
from the University of South Florida and 
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writes this column on behalf of the Crimi- 
nal Law Committee, Dan Pearson, chair- 
man; Meredith J. Cohen, editor. 
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robation violations. It has been 

eld, however, that if some affir- 
mative action is taken by the court 
during the probationary period, 
e.g., the issuance of an arrest war- 
rant for a probation violation, then 
jurisdiction is retained even 
though the warrant is served after 
the termination of the pro- 
bationary period, Pickman v. 
State, 155 So. 2d 646 (3rd D.C.A. 
Fla. 1963); McNeil v. State, 287 
So. 2d 745 (3rd D.C.A. Fla. 1973). 

The court cannot, however, re- 
tain jurisdiction over the defen- 
dant by passing his sentence from 
term to term, or even from day to 
day. In Helton v. State, 106 So. 2d 
70 (Fla. 1958), the Florida Su- 
preme Court reasoned that the 
suspension of a sentence is per- 


missible only as an incident of 


probation with the defendant 
being referred to the Parole and 
Probation Commission, or in the 
alternative: 

.. .for the purpose of determining motions 
and other matters arising between verdict 
and judgment, such as gaining information 
necessary to the imposition of a just sen- 
tence. Id. at 80. 

If the court retains jurisdiction 
over the probationer by taking 
some affirmative action during 
the probationary period, Fla. 
Stat., Sec. 948.06(1) grants the 
court authority to impose the 
same sentence that may have ini- 
tially been imposed when the de- 
fendant was found guilty. How- 
ever, if the court utilizes Fla. Stat., 
Sec. 948.01(4), which allows the 
court to impose a specific sen- 
tence, withholding a portion of 
the sentence and placing the de- 
fendant on probation for that por- 
tion withheld, it would appear 
that the maximum sentence 
should be for a period equal to 
that for which sentence was with- 
held. This conclusion is predi- 
cated upon the fact that Fla. Stat. 


Sec. 948.01 requires imposition of 
a sentence upon its implementa- 
tion. 


Incarceration as a Condition of 
Probation 

A question recently arising 
under Fla. Stat. Chapter 948 is 
whether a court may direct incar- 
ceration as a condition of pro- 
bation. At least two of Florida’s 
appellate courts have reasoned 
that such is a valid condition of 
probation. In Lewis v. State, 298 
So. 2d 540 (4th D.C.A. Fla. 1974), 
the defendant was given five 
years’ probation with the condi- 
tion that ten months of the pro- 
bationary period be served in the 
Orange County Correctional 
Facility. Formal adjudication was 
withheld. The appellate court, 
considering defendant’s conten- 
tion that the provision for incar- 
ceration was a nullity as no 
specific statutory authorization 
for it existed, reasoned that Fla. 
Stat. 348.03, allowing the court to 
impose such terms and conditions 
of probation as they deem proper, 
constituted sufficient legislative 
authority for the inclusion of in- 
carceration as a condition of pro- 
bation. The Second District, in 
Williams v. State, 237 So. 2d 69 
(2d Fla. Dist. App. 1970), reached 
alike result, employing reasoning 
similar to that in Lewis. 

Numerous inconsistencies sur- 
face once one accepts the premise 
that incarceration is a valid condi- 
tion of probation. One inconsis- 
tency is revealed in Ivey v. State, 
308 So. 2d 565 (2d Fla. Dist. App. 
1975). Appellant pled guilty to a 
charge of breaking and entering 
with intent to commit a felony. 
The court, withholding adjudica- 
tion, placed Lewis on probation 
for a period of two years with the 
special condition that he spend 
the first six months of the period 
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in the county jail. Subsequent to 
the serving of the six months’ 
period, defendant was found to 
have violated the probationary 
terms. The trial court imposed 
sentence for the violation and de- 
nied defendant’s request that he 
be given credit for the six months 
served. Appellant contended that 
the matter was governed by Fla. 
Stat. 921.161(1), which provides 
that: 


...the court imposing a sentence shall 
allow a defendant credit for all the time he 
has spent in the county jail before sen- 
tence. 

The Second District, however, re- 
jected the application of the stat- 
ute to cases in which incarcera- 
tion is ordered as a condition of 
probation, and instead relied 
upon Fla. Stat. 948.06(2), which 
states: 

No part of the time that defendant is on 
probation shall be considered as any part 


of the time that he shall be sentenced to 
serve. 


The lack of a provision in Chap- 
ter 948 for the granting of credit 
for time served as a condition of 
probation suggests that the legis- 
lature did not intend incarceration 
as a condition of probation. 


This conclusion is supported by 


the possibility that under 
rationale of Ivey v. State a court 
might impose a period of pro- 
bationary incarceration and after 
defendant’s release find that he 
was in violation of the nonincar- 
ceratory provisions, directing that 
he serve the maximum sentence 
for the crime charged without any 
credit for time served. Theoreti- 
cally the defendant could serve 
almost twice the allowable sen- 
tence. Not only does this possibil- 
ity, no matter how seemingly re- 
mote, indicate the probable legis- 
lative intent, it raises serious 
questions of denial of due process 
and equal protection and the im- 
position of cruel and unusual 
punishment. 

Not only does there appear to 
be a lack of legislative authority, 
but incarceration in and of itself is 
inconsistent with the philosophy 
of probation. In Bernhardt v. 
State, 288 So. 2d 490 (Fla. 1974), 
the Florida Supreme Court made 
reference to the philosophy of 
probation: 

The underlying concept of probation is re- 


habilitation rather than punishment and 
presupposes the fact that the probationer is 
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not in prison confinement. (288 So. 2d at 
495) 

An apparent legislative statement 
of the philosophy of probation 
may be found in Fla. Stat. 
948.01(3), which directs the court 
to apply a stated test in determin- 
ing if the defendant should be 
placed on probation. The court is 
directed to determine whether 
the defendant is likely to engage 
again in a criminal course of con- 
duct, and whether the ends of jus- 
tice and the welfare of society re- 
quire that the defendant shall pres- 
ently suffer the penalty imposed 
by law. The test set forth by the 
legislature appears to be consis- 
tent with the argument that pro- 
bation is to be rehabilitative 
rather than punitive. The argu- 
ment may be raised under Fla. 
Stat. 948.01(3) that the use of the 
phrase “suffer the penalty im- 
posed by law” has reference to the 
maximum possible period of in- 
carceration, rather than meaning 
no incarceration at all. This asser- 
tion, however, loses some of its 
validity when it is recognized that 
if the defendant is to be incarcer- 
ated as a condition of probation, 
since he will not be given credit 
for time served, he is in the posi- 
tion of potentially suffering more 
jail time than he would have suf- 
fered if he were intially sentenced 
to serve the maximum term. 

The argument that incarcera- 
tion is inconsistent with the legis- 
lative philosophy of probation 
loses some of its force in view of 
Fla. Stat. 948.01(4) which gives 
the court of Florida the power to 
sentence the defendant to incar- 
ceration, withhold a portion of that 
sentence and impose a pro- 
bationary period for that portion 
withheld. 

Although the legislative 
philosophy argument may suffer 
some weakness because of the in- 
consistency created by Fla. Stat. 
948.01(4), a strong argument that 
incarceration is not to be a condi- 
tion of probation also arises out of 
Fla. Stat. 948.01(4), which states: 


Whenever punishment by imprisonment 
for a misdemeanor or felony... .is pre- 
scribed, the court may at the time of sen- 
tencing direct that the defendant be placed 
on probation upon the completion of any 
specified period of such sentence. 
(emphasis added) 


A clear distinction exists between 
a “sentence” which should be 


equated with incarceration and 
the word, “probation.” This dis- 
tinction has been long maintained 
in Florida. Bateh v. State, 101 So. 
2d 869 (1st Fla. Dist. App. 1958) 
and D. Clark, PROBATION IN THE 
CRIMINAL COURTS OF FLORIDA, 14 
U. Fra. L. Rev. 213, 218 (1961). 
The word, “sentence” in Fla. Stat. 
948.01(4) must be viewed as a 
term of art, and given its appro- 
priate construction, that construc- 
tion being that if there is to be 
incarceration and probation it 
must be done as a condition to a 
sentence, i.e., there must be a 
formal adjudication of guilt. This 
construction of the word, “sen- 
tence” is specifically recognized 
by the Florida Rules of Criminal 
Procedure, Rule 3.700 wherein it 
is stated: 

The term “‘sentence” means the pro- 
nouncement by the court of the penalty 
imposed upon a defendant for the offense 


of which he has been adjudged guilty. 


Common Sentencing Problems 


The probation problem most 
often facing the appellate courts of 
the State of Florida has been one 
in which the trial judge imposed a 
specific sentence followed by a 
probationary period. It is now 
clearly the law of Florida that the 
probationary provision of such a 
sentence is void. Roy v. State, 207 
So. 2d 52 (2d Fla. Dist. App. 
1967); Leonard v. State, 308 So. 
2d 579 (4th Fla. Dist. App. 1975). 
The proper procedure for the im- 
position of a probationary period 
subsequent to a period of incar- 
ceration, is set forth in Fla. Stat. 
948.01(4): 


.. In such a case the court shall stay and 
withhold the imposition of the remainder 
of the sentence imposed upon the defen- 
dant, and direct that the defendant be 
placed upon probation after serving such 
period as may be imposed by the court. 

Prior to the 1974 amendments to 
Chapter 948, this procedure could 
only be used in misdemeanor 
cases. The statute now, however, 
covers noncapital felonies as well. 
Prior to the amendment the im- 
position of a probationary period 
after the serving of any time ona 
finding of guilt in a felony case 
was void because of the lack of a 
legislative grant for the imposi- 
tion of sucha probationary period, 
and the power of the court to im- 
pose probation is derived solely 
from legislative grant. Pickman v. 
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State, 155 So. 2d 646 (3rd Fla. 
Dist. App. 1963). 


Term of Probation 

Prior to 1943, Fla. Stat. 948.04 
stated that the maximum period 
for which a defendant could be 
placed on probation was equal to 
the maximum possible term of in- 
carceration. In 1943, the Legisla- 
ture amended Fla. Stat. 948.04 to 
read that the probationary period 
was not to extend more than two 
years beyond the maximum term 
for which the defendant might be 
incarcerated. In 1974 the Legisla- 
ture completely rewrote Fla. Stat. 
948.04, deleting any reference toa 
specific period for which pro- 
bation may be imposed. As a re- 
sult of the Legislature’s deletion, 
there does not appear to be any 
provision in Chapter 948 for de- 
termining the duration that a de- 
fendant may be placed on pro- 
bation. It would therefore appear 
that as a result of the lack of any 
such provision, the courts have 
become limited to placing a de- 
fendant on probation for a period 
not to exceed the maximum pos- 
sible period of incarceration. This 
assertion is based upon the 
reasoning that the court’s power 
to grant probation is derived 
solely from legislative grant. 
Pickman, supra. 


In opposition, it might be as- 
serted that Fla. Stat. 948.03(2) 
grants the court power to enumer- 
ate such specific terms and condi- 
tions of probation as it deems 
proper, thus constituting a gen- 
eral grant to determine the dura- 
tion of probation. Relying upon 
this open-ended grant is ques- 
tionable at best, particularly when 
it is recognized that this section 
was enacted when Fla. Stat. 
948.04 specifically stated the 
period of time for which probation 
could be imposed. 


Supervised or Unsupervised 


All defendants placed upon 
probation are to be referred to the 
Parole and Probation Commis- 
sion, and although the defendant 
will then be under the control of 
the commission, the determina- 
tion of whether or not the pro- 
bation is to be supervised or un- 
supervised resides with the court. 
In misdemeanor cases, pursuant 
to Fla. Stat. 948.01(3), no supervi- 
sion will be given unless it is af- 
firmatively ordered by the court. 
Fla. Stat. 948.01(3) provides: 


.. .that no defendant placed on probation 
for a misdemeanor shall be placed under 
the supervision of the commission unless 
the court affirmatively and specifically or- 
ders the supervision after a finding that 
supervision in the community is necessary 
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to provide adequate protection to the 
community and to assist in the rehabilita- 
tion of the offender, or both. 

The use of “finding” apparently 
requires the court to state a factual 
basis in the record, for the order- 
ing of supervision in mis- 
demeanor cases. The period of 
supervision in a misdemeanor 
case, if ordered, will be for a 
period of six months unless the 
court specifically orders other- 
wise. Fla. Stat. 948.04. In felony 
cases, supervision will not exceed 
two years unless otherwise or- 
dered by the court, with all 
felonies being supervised. 


Inconsistencies Between Stat- 
ute and Rules of Criminal Proce- 
dure 


Florida Rules of Criminal Pro- 
cedure, Sec. 3.710, affords the 
court discretion in ordering a pre- 
sentence investigation, unless the 
defendant is a first time felony of- 
fender, or is under the age of 18 
and has been found guilty of a 
felony. This rule is in direct con- 
flict with Fla. Stat. 948.01, which 
requires a presentence investiga- 
tion in all felony cases. The incon- 
sistency should be resolved in 
favor of the Rule of Procedure. 
The ordering of such an investiga- 
tion is procedural in nature and 
not substantive, with the power to 
enact rules of procedure residing 
in the Florida Supreme Court and 
not in the Legislature. 

A further conflict exists be- 
tween Rule 3.790 and Fla. Stat. 
948.01(4). The rule provides: 
Pronouncement and imposition of sen- 
tence of imprisonment shall not be made 


upon the defendant who is to be placed on 
probation. . . 


while 948.01(4), as discussed ear- 
lier, specifically allows the court 
to impose a specific sentence, 
withhold a portion of it and place 
the defendant upon probation. 
Contrary to the previously men- 
tioned conflict, it would appear 
that this one should be resolved in 
favor of the statute, the reason for 
this being that the question raised 
is one of substantive rather than 
procedural law. 0 
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When Time magazine certified 
“The Death of Philosophy” a few 
seasons ago, it betrayed an incred- 
ible ignorance of the human con- 
dition and the anatomy of our soc- 
iety. For, as John Dewey insisted, 
man must philosophize—em- 
ploy the most efficacious concep- 
tual tools rigorously to inquire 
into and explicate human exis- 
tence. And nowhere is this more 
paradigmatically the mode of 
being than in law. 

When Dewey abjured the 
self-styled pragmatists’ abjuration 
of “metaphysics,” on the ground 
that to inveigh against it is to en- 
gage in it—and it’s best to be 
equipped for the work in which 
one is engaged—he planted a 
seed which in the land of the law 
has, alas, lain in fallow fields. 

From Goethe's rightheaded ob- 
servation that “Nothing is more 
fruitful than ignorance in action,” 
American law schools have wrong- 
headedly inferred the need for a 
full diet of “bread and butter 
courses.” The tradition of tech- 
nology, in fine, bred the trade 
school—legal institutes of tech- 
nology. 

Lord Coke held law to be an 
“artificial reason,” but how many 
lawyers are trained sufficiently to 
know what real reason is? How 
many care?—though the “‘reason- 
able man” and “reasonable medi- 
cal probability” tests are, if you 
will, bread and butter. When Jus- 
tice Brandeis denied the exis- 
tence of a federal common law, in 
Erie v. Tompkins, 304 U.S. 64, 72 
(1938), he relied on Prof. Warren’s 
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scholarly interpretation of a va- 
porous, nonostensive object 
termed “original interest’—but 
its ontological status is, in the 
minds of most practitioners and 
law dons, a stimulus to snore. 
Although as Prof. G.R.E. Mure 
incisively noted, “In a 
philosophical court the place for 
common sense is in the dock, or 
on occasion the witness box, 
never the bench,” most busy 
lawyers and judges are content in 
the crunch to fall back upon and 
repair to that thaumaturgical 
amulet: common sense. Sad to 
say, though, one man’s ““ccommon 
sense” is another’s ““T’was Bril- 


could be more 
philosophical than bona fide 
(axiology), “‘causation”’ (ontol- 
ogy), “reasonable probability” 
(epistemology)? Yet, how many of 
us are even concerned to inquire 
into the meaning of these terms 
which we regularly pronounce 
trippingly on the tongue? 

Case in point: “Reasonable 
Medical Probability.” In Florida, 
the causal connection (another in- 
triguing term!) between injury 
and employment or work-related 
accident and injury must be tested 
by “‘reasonable medical probabil- 
ity.” Orange County Board of 
County Commissioners v. Bre- 
nemen, 233 So. 2d 377 (Fla. 1970); 
Nelson v. Hebrew Home for the 
Aged, 276 So. 2d 468 (Fla. 1973). 

However, even as Alfred North 
Whitehead allowed that we all sit 
at the feet of Plato, and George 
Santyana pronounced those ig- 
norant of history doomed to relive 
it, we are—almost 2,500 years 
after Aristotle—still debating 
whether that hornbook principle 
above quoted is the law, or 
whether its instantiation in uni- 
que facts is the law, and whether 
there is something called law 


transcending such facts. The 
church fathers debated univer- 
salism v. nominalism; their pro- 
geny debated ante re realism v. 
in re realism. We, for our part, find 
it hard to agree on the meaning of 
“fact.” 

In Nelson, supra, to cite but one 
example of our problem—and our 
alembic, is it too much to 
hope ?—the JIC awarded benefits 
for vaginal bleeding and conse- 
quent D & C following upon a 
kick to claimant’s abdomen. The 
IRC, employing the Breneman 
standard of “‘reasonable medical 
probability” reversed. 

The Supreme Court, in Nelson, 
reversed the IRC, holding that 
there was competent substantial 
evidence supportive of the award. 
The court noted that one doctor 
testified only that the indispensi- 
ble causal relationship was only 
“possible,” but he was not fully 
knowledgeable and was con- 
fused. The other doctor, noted the 
court, “first testified that there was 
a ‘possibility’ that the accident was 
related to claimant's abdominal 
condition.” However, after again 
allowing for “‘possibility,” that 
doctor said “.. .I will say it is a 
probability that it could be the 
reason...” This was, the doctor 
conceded, “an educated specula- 
tion, or educated guess... .” 

The Supreme Court, in Nelson, 
declared that “the causal relation- 
ship test is one of reasonable med- 
ical probability—not possibility,” 
but acknowledged the doctor’s 
unfamiliarity with legal jargon, 
and held that “probability that it 
could be”’ was equivalent to 
“probable within reasonable 
medical probability.” 

Not by the hair of the least 
senior grammarian’s chin, nor the 
least logical logician’s. 

By every known canon, logical 
or linguistic, the phrase “proba- 
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bly could be” means “possible.” 
And the court’s imprimatur upon 
the characterization of even that 
opinion as speculation, virtually 
annulled the very test pro- 
nounced by the court. Cf. Johnson 
v. Dicks, 76 So. 2d 657 (Fla. 1954); 
Reed v. Brinson Electric Co., 30 
So. 2d 877 (Fla. 1951). 

In Greene’s Tractor Co. v. 
Howard, IRC Order 2-2381 (Feb. 
12, 1973), the IRC had before it a 
“‘*heart case” and reversed the 
JIC’s award of death benefits. 
One doctor, who never saw the 
decedent, opined that (1) the 
decedent’s on-the-job heart attack 
was somewhat “related” to his 
work, but that (2) the later, fatal 
heart attack was “‘unrelated to his 
efforts of labor” on-the-job (as re- 
quired by the rule of Victor Wine 
¢> Liquors, Inc. v. Beasley, 141 So. 
2d 581). Another doctor, who 
never saw the decedent, first pro- 
nounced a causal relationship be- 
tween the on-the-job attack and 
the later, fatal one; but then speci- 
fically refined his opinion to say 


that the fatal attack was, rather, 
related to whatever “disease” 
caused the on-the-job attack. The 
third doctor said that the relation- 
ship between the two coronary 
episodes was a “possibility,” and 
that the effects of the first coro- 
nary “could have”’ affected the 
fatal attack. 

The Supreme Court, in 
Howard, reversed, 290 So. 2d 46 
(Fla. 1974) without the need for 
oral argument. The court found 
the doctors’ testimony to be com- 
petent substantial evidence of the 
requisite causal relationship—be- 
tween the first and second 
attacks—within reasonable medi- 


cal probability. 


Finally, to avoid the indelicacy 
of ad infinitum repetition reflec- 
tive of rhetorical rules ravished by 
operational realities, Riddle v. 
Brevard County Board of Public 
Instruction, 286 So. 2d 557 (Fla. 
1973). Reversing the IRC’s rever- 
sal of the JIC’s award, the court 
observed that both testifying doc- 
tors declared that the alleged 
accident—of which claimant gave 
no statutory notice, thinking it a 
minor event—‘‘could 
caused” her herniated disc. That 
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testimony “indicated that the in- 
jury could have been caused by 
the accident” and, together with 
claimant’s description of her 
symptoms, constituted competent 
substantial evidence supportive 
of an award. (Interestingly, the 
court noted operation of the logi- 
cal cause rule by dint of claimant’s 
testimony of an accident and se- 
quelae, whereas in Shipshape 
Building Maintenance Co. v. 
Jones, IRC Order 2-2570 (1974), 
cert. den., the claimant’s tes- 
timony alone—which the JIC be- 
lieved and with which the IRC 
didn’t disagree—was found to be, 
as a matter of law, insufficient! 
Mamba Engineering Co. v. 
Thomas, IRC Order 2-2674(S) 
(Feb. 18, 1975) again occasioned 
IRC reversal of an award where 
the claimant’s testimony, as a mat- 
ter of law, couldn’t foundation ap- 
plication of the logical cause rule 
to the nexus of an on-the-job and 
subsequent accidents! 

In fine, philosophizing in the 
most serious sense—and prefera- 
bly in the most educated and 
aware manner—is the inescapa- 
ble lot of the lawyer, 

What is law? remains as 
lively, important and unanswered 
a question for the J.D. or LL.B. 
from Wewahitchka as it was for 
Antigone. Admitting that, though, 
the precept to be inferred by our 
learned profession must not be 
ignoramus, ignorabimus. 


* * 

By order of April 28, 1975 (Case 
No. 46,219), the Supreme Court of 
Florida denied the petition for 
writ of certiorari in Hale v.G & H 
Contracting & Engineering Co., 
which appears as IRC Order 
2- (Aug. 21, 1974). Mr. Justice 
England dissented without opin- 
ion. 

In Hale the IRC held that pre- 
requisite to filing a claim there 
must be present “‘reasonable 
ground’ —although neither the 
jurisdiction of the JIC to adjudi- 
cate a claim called for hearing, nor 
the authority of the Division of 
Labor to receive and docket the 
claim, was explicitly gainsaid. 

In Hale the JIC refused to ad- 
judicate the claim, filed for in 
futuro benefits while the 
employer/carrier were providing 
benefits. (The hearing was called 
by the employer/carrier.) The IRC 
reversed the JIC and dismissed 
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the claim. Earlier, in Jarrell v. 
Kelly Tractor Co., IRC Order 
2-2470 (June 4, 1974), the IRC had 
held that a claim is mature or ripe 
for judicial consideration upon 
filing—although benefits might 
not then be awardable where the 
claim therefor is premature. 

In Florida Tile-Sikes Corp. v. 
Roberts, IRC Order 2-—_(April 
2, 1975) the JIC did adjudicate the 
claim for PTD even as the 
employer/carrier were paying 
benefits, but the IRC reversed the 
judge for error in and by said ad- 
judication. Yet, the IRC adjudi- 
cated by dismissing the claim. 

Problems engendered but not 
addressed explicitly so far are: (1) 
How can a claim be ripe for judi- 
cial consideration upon filing, 
Jarrell, supra, absent an assign- 
ment of the claim to a JIC upon 
filing of an application for hearing 
per §440.25(3)(a), F.S.? (2) Is it 
error for a JIC to adjudicate or not 
to adjudicate a claim filed without 
“reasonable ground’’—i.e., where 
benefits are being voluntarily 
provided—or, rather, is it error to 
adjudicate by other than a dismis- 
sal? (3) Does a JIC have “jurisdic- 
tion” of a claim filed without 
“reasonable ground’’? (4) Does 
the IRC have the authority to de- 
termine the power or right of the 
Division of Labor/Bureau of 
Workmen’s Compensation to re- 
ceive, file, process and assign 
claims? (The division/bureau 
were not parties to the Hale and 
Roberts causes.) (5) Has the IRC 
so determined the division’s/ 
bureau’s power or right? 

Issues (4) and (5), supra, were 
raised before the Supreme Court 
in the Hale case. 

* * 


When the Supreme Court of 
Florida issued its decision in 
Scholastic Systems, Inc. v. 
LeLoup, 307 So. 2d 166 (Fla. 
1974), it accommodated historical 
and functional realities emergent 
from the 1971-1974 reforms of 
Chapter 440. It held the IRC to be, 
operationally, an appellate court 
and thereby to satisfy all “due 
process” requirements for judi- 
cial review of Workmen’s Com- 
pensation causes—limiting Su- 
preme Court review, thus, to in- 
frequent, discretionary considera- 
tion. 

The employer/carrier (appel- 
lees before the IRC in 
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Cunningham v. Scotty’s Home 
Builders, IRC Order 2-2590, cert. 
den. by Florida Supreme Court on 
the authority of Scholastic Sys- 
tems, supra) have now raised be- 
fore the Supreme Court of the 
United States the following issue 
on petition for writ of certiorari: 


Whether the Supreme Court of Florida 
was in error under the 14th amendment 
because it refused to review the Industrial 
Relations Commission’s decision based 
upon LeLoup, in essence violating 


petitioners’ due process right to certiorari 
review of an administrative decision as a 
matter of right? 

Arguing that certiorari review by 
the Florida Supreme Court 
should be matter of right, 
petitioners observe that Article 
V-court review of administrative 
decisions, so-called, is a matter of 
right under §120.68, F.S., and 
should be in the context of 
workmen’s compensation 
litigation. Oo 
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The primary concern of the commit- 
tee this year has been to acquaint its 
members and administrative law 
practitioners with the new Adminis- 
trative Procedure Act. Chapter 
73-310, Laws of Florida. An Overview 
of the Administrative Procedure Act 
of 1974 was prepared for use in con- 
nection with a CLE program pres- 
ently being given at various locations 
around the state and several members 
of the committee are participating as 
lecturers in the CLE program. In ad- 
dition, the chairman contributed an 
article entitled the “Administrative 
Procedure Act” in the November 
1974 issue of The Florida BarJournal. 
The article was intended to inform 
Florida lawyers of this significant de- 
velopment and to create broader in- 
terest in the committee, which is con- 
tinuing its efforts to achieve section 
status. 

In connection with section status, 
the committee has prepared petitions 
including the requisite number of in- 
terested lawyers, but we have not 
completed and voted on bylaws. 
Hopefully, bylaws will be prepared 
and approved shortly, and then we 
can present our request for approval 
of section status to the Board of Gov- 
ernors. The committee is indebted to 
George L. Patterson for his efforts in 
preparing and circulating the peti- 
tions for section status. 

In connection with the committee’s 
efforts to keep its membership abreast 
of developments in the law, R. Y. Pat- 
terson, Jr., a committee member, was 
requested to study the impact of 
Florida’s ““Government in the Sun- 


shine” law and report to the commit- 
tee on the application of this new law 
to quasi-judicial proceedings re- 
quired by the new APA. Mr. Patterson 
reported at the committee’s meeting 
at the Royal Dutch Inn, Buena Vista, 
Florida, on October 24, 1974. We are 
appreciative of Mr. Patterson’s infor- 
mative report, which is on file with 
The Florida Bar. 

Recently, the chairman received 
from the Bar headquarters copies of 
United Teachers of Dade et al. v. The 
Florida Bar et al., in the Supreme 
Court of Florida, Case No. 47,062, 
which involves the important ques- 
tion whether nonlawyers may repre- 
sent others in matters before the Public 
Employees Relations Commission 
(PERC) and in matters subject to the 
jurisdiction of PERC but being heard 
by the Division of Administrative 
Hearings (DOAH). The chairman has 
circulated this material and a ques- 
tionnaire to all members of the com- 
mittee to get their reaction. The com- 
ments of the committee members 
were presented by the chairman to 
the Unauthorized Practice of Law 
Committee at a public meeting in 
Miami on May 9. 

Finally, as we did last year, the 
committee is in the process of prepar- 
ing a report on recent developments 
in the law. The report should be circu- 
lated to committee members and 
transmitted to Bar headquarters prior 
to the annual meeting. 


WALTER H. ALFORD 
Chairman 


Admiralty 


The Admiralty Law Committee 
began a successful year with a well 


attended committee meeting May 30, 
1974, at the Contemporary Hotel at 
Disney World. The committee during 
this fiscal year has grown and ex- 
panded to include most members of 
The Florida Bar who are actively en- 
gaged in admiralty and maritime prac- 
tice. At this meeting in addition to 
having an opportunity to exchange 
ideas and discuss substantive law sub- 
jects, the objectives of the committee 
were “charted” for the year. 

Throughout the year several pro- 
jects and activities by the committee 
have been considered. A periodic 
submission of an Admiralty and 
Maritime Law Note topic has been 
initiated. To date one has been pub- 
lished and another is in the process of 
being submitted to The Florida Bar 
Journal. It is the intent of the commit- 
tee to use this device to keep mem- 
bers of The Florida Bar aware of new 
admiralty matters. 

The 1974-1975 year commenced 
with another new project with the 
joint luncheon with the International 
Law Committee. This innovation is 
being continued with the second joint 
luncheon to be held at Boca Raton, 
Friday, June 20, 1975. 

It is hoped that the work of this 
committee is now such that it is consid- 
ered both a benefit to the committee 
members and to the Bar at large. 


JAMES MOSELEY 
Chairman 


Aerospace Law 


The committee at its last general 
meeting in Orlando considered the 
following agenda items: 

(1) Aviation liability insurance. 

(2) Airport zoning and control. 

(3) Tall structures legislation. 

(4) Specialization in aviation law. 

(5) Model airspace set. 

A resolution was passed supporting 
the inclusion of aviation law as a des- 
ignated specialty under the Florida 
Designation Plan, and the tall struc- 
tures legislation was endorsed by our 
committee after discussion. Copies of 
our resolutions were forwarded to the 
Specialization Committee and the 
Board of Governors, respectively. 
The Specialization Committee has 
since indorsed our aviation speciali- 
zation and is now under consideration 
for inclusion under the plan by the 
Board of Governors. We are hopeful 
that Senate Bill 230 concerning tall 
structures will be passed this year by 
the 1975 Florida Legislature. 

The committee has been studying 
legislation in other jurisdictions 
which requires proof of financial re- 
sponsibility by operators of private 
and commercial aircraft within the 
state. Such proposed legislation 
would require proof of adequate lia- 
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bility insurance at least by commer- 
cial operators, possibly as part of air- 
craft registration requirements or 
coextensive with landing and depar- 
ture fees at Florida’s airports. 

The Florida Department of Trans- 
portation, Bureau of Aviation, has un- 
dertaken to publish this committee’s 
compendium of aviation laws as a 
public service, in a looseleaf volume, 
to serve as a reference guide for the 
aviation community. It will be availa- 
ble to the general public shortly, with 
appropriate recognition given to our 
committee’s efforts. 

The committee has asked The 
Florida Bar to schedule a full commit- 
tee meeting during the Annual 
Meeting of The Florida Bar at Boca 
Raton in June. It is hoped that all 
committee members will be able to 
attend this meeting. 

ROLAND H. Moore 
Chairman 


Appellate Rules 


The present Appellate Rules 
Committee held its organizational 
meeting in St. Petersburg on 
November 18, 1973. As a result of the 
previous meeting of the Court Rules 
Steering Committee of The Florida 
Bar with Chief Justice Adkins, the 
committee undertook the task of a 
substantial revision of the Florida 
Appellate Rules. The rules had not 
been substantially revised for many 
years and as a result of occasional 
patchwork and appellate decisions, 
the procedure had become relatively 
cumbersome, expensive and fraught 
with delay. In approaching the revi- 
sion, there was divided opinion as to 
whether Florida should adopt the 
Federal Appellate Rules, with appro- 
priate modifications, or try and sal- 
vage the present rules through revi- 
sion. 

The committee was divided into 
subcommittees, each being assigned 
different parts of the rules. The fol- 
lowing subcommittee chairmen were 
appointed: Henry P. Trawick, Jr., 
committee vice-chairman of Sarasota; 
Judge Robert T. Mann, vice-chairman 
of Lakeland; Harry Carratt of Ft. 
Lauderdale; and W.H.F. Wiltshire, 
chairman, of Pensacola. Ms. C. Marie 
Bernard of the Attorney General’s of- 
fice from West Palm Beach was ap- 
pointed secretary. 


The subcommittee began work and 
the main committee met at six-to- 
eight-week intervals. Each meeting 
concluded with a report from each 
subcommittee with an open discus- 
sion by the Appellate Rules Commit- 
tee. 


The product of each committee, 
consisting of specific purposed rule 
changes, with alternatives and com- 
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ments, was then circulated to the en- 
tire committee for individual study. 
The committee then met and began to 
review the work of each subcommit- 
tee. After being approved by the 
committee in general, the proposed 
rules were submitted to a drafting 
committee chaired by Henry 
Trawick. The committee to date has 
adopted changes encompassing all of 
the rules, except part VI, Criminal 
Appeals. These criminal rules will be 
considered at the May meeting of the 
committee. 

The committee adopted the follow- 
ing schedule: 

(a) When the draft of the proposed 
rule is adopted by the committee, it 
will be circulated throughout The 
Florida Bar. 

(b) Meetings will be held by various 
members of the committee through- 
out the state in order to get response 
and recommendations from the bench 
and Bar in general. Larry Robinson of 
Sarasota will be in charge of this pro- 
ject. 

(c) The committee will then recon- 
vene to consider any further changes 
or modifications that should be made 
and any recommendations of the 
bench and Bar. 

(d) The final draft of the rules will 
next be considered by the Court Rules 
Steering Committee and promptly 
submitted to the Board of Governors 
of The Florida Bar. 

(e) The Board of Governors will act 
on the proposed rules and submit the 
rules with its recommendations to the 
Florida Supreme Court. 

(f) Subsequent to the adoption of 
any rule changes by the Florida Su- 
preme Court, members of the commit- 
tee will then participate in a seminar 
to be conducted through The Florida 
Bar’s CLE program in order to ac- 
quaint the bench and Bar with any 
new rules. 

(g) The court will consider the pro- 
posed rules and make such changes in 
accordance with the procedure 
adopted by the Florida Supreme 
Court on February 5, 1963. 

In order to get sufficient input, a 
close liaison has been maintained 
with the Florida Supreme Court, the 
district courts of appeal, and the clerk 
of each of these courts. The following 
jurists have participated: 

Florida Supreme Court: Chief Jus- 
tice James C. Adkins, Justice Hal 
Dekle and Justice Arthur J. England 

First District Court of Appeal: 
Judge Guyte P. McCord, Jr., and 
Raymond E. Rhodes, Clerk 

Second District Court of Appeal: 
Judge Stephen H. Grimes and former 
Chief Justice Robert T. Mann 

Third District Court of Appeal: 
Judge Tillman Pearson 

Fourth District Court of Appeal: 
Judge James H. Walden and Emmett 


J. Comiskey, Clerk 
The committee recognizes that 
there is always much concern by the 
bench and Bar with any substantial 
rule change. The committee is not 
proposing changes merely for the 
sake of change. Its ultimate aim is to 
present a set of appellate rules which 
will incorporate the best of the 
Florida and Federal Appellate Rules 
and introduce a system of appeals 
which will result in a simplified, 
equitable, prompt and inexpensive 
disposition of appeals. The commit- 
tee hopes to be able to present the 
proposed rules to the Board of Gover- 
nors of The Florida Bar in early fall of 

1975. 

W. H. F. WILTSHIRE 
Chairman 


Attorneys’ Fees 


The mission of the Attomeys’ Fees 
Committee was to finalize recom- 
mendations to the Board of Governors 
concerning contingent fees in all 
phases of the practice, including, but 
not limited to personal injury, pro- 
bate, eminent domain and general 
civil litigation. 

In 1972 The Florida Bar presciently 
recognized that contingent fees 
would become the subject of great 
public controversy. The legal pro- 
fession is now in the vortex of the 
medical malpractice insurance storm. 
In 1972 William S. Frates’ committee 
did yeoman’s work in its considera- 
tion of the contingent fee problem. In 
1973 Bill Wagner’s committee 
finalized recommendations in the 
personal injury field. In 1974 Sandy 
Freed, as chairman, presented the rec- 
ommendations to the Board of Gov- 
ernors. A special committee of the 
Board with certain modifications rec- 
ommended the adoption of their 
three-year work product. However, 
because so many repercussions will 
result in the regulation of contingent 
fees, for example, it will be necessary 
for the Supreme Court to make fun- 
damental amendments to the disci- 
plinary rules and in the Code of Pro- 
fessional Conduct, the Board took a 
stop, look and listen approach in order 
to obtain additional input from the 
dialogue between experienced trial 
lawyers throughout the state whose 
practices are not limited to the per- 
sonal injury field. 

As far back as 1972 The Florida Bar 
recognized that the lawyers of this 
state were confronted with an alterna- 
tive - either resolve the matter of con- 
tingent fees to public satisfaction, or 
have the courts or legislature inter- 
vene. Consequently, the committee 
believes it is important that the public 
be fully informed as to the efforts The 
Florida Bar has made in the past to 
protect the interests of clients. 
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Bill Wagner has suggested open 
meetings; it has also been suggested 
that the lay public be represented bya 
well-informed lay person nominated 
by the Bar to a position which will 
assure the public that every client 
who enters into a contingent fee con- 
tract calling for a fee larger than that 
recommended does so with informed 
consent. 


Thomas G. Britton, spokesman for 
The Florida Bar before the American 
Bar Association special committee on 
Evaluation of Disciplinary Enforce- 
ment and a recognized authority on 
the Code of Professional Conduct, 
succinctly analyzed the dilemma of 
the organized Bar. Summarized: 


“We are trying to achieve two re- 
sults which are not truly compatible. 

“First, we want to allay the existing 
criticism of attorneys and the pro- 
fession. The best way to achieve this 
would be absolutely to forbid con- 
tingent fee contracts and enforce 
other affirmative control over fees. 


“Second, we must take the lead in 
moving in a direction that would be 
most beneficial to the client. Con- 
tingent fee arrangements are neces- 
sary to serve the client, and some kind 
of forwarding fee for compensation 
has to be allowed in order to insure 
that cases find their way into the 
hands of the attorneys best qualified 
to handle them; if you forbid any kind 
of forwarding fee compensation, you 
discourage the lawyer who has the 
case from putting it in the hands of the 
attorney best able to handle it. 


“Thus, the best interests of the 
client are not consistent with what 
would be in the best interests of im- 
proving the image of attorneys. Con- 
sequently, we must seek a middle 
ground; the Bar should take the initia- 
tive and recommend a maximum con- 
tingent fee figure in the form of a slid- 
ing scale, if such could be worked out 
and be acceptable in 95% of the cases. 
However, it is more important that the 
Bar act promptly and do something 
than it is that the Bar come up with the 
ultimate solution. Thus, if we cannot 
devise a maximum sliding scale limi- 
tation, we should at least recommend 
some sort of maximum limitation. The 
forwarding fee problem should not be 
wrestled with at this time, since a 
maximum limit on the contingent fee 
contract will tend to control the for- 
warding fee problem to some extent. 

“Controlling contingent fees just in 
personal injury litigation will not ac- 
complish any significant results. 
Therefore, a maximum figure or 


schedule adaptable to all contingent 
fee contracts should be devised, if 
feasible. 

“If we do not come up with the best 
solution from the client’s point of 
view, the legislature or the press or 
lay groups will suggest one. We 
should recommend a cap on contin- 
gent fee contracts and put it into effect 
before the first of the year. Again, it is 
imperative that we take the initia- 
tive.” 

Upon reflection, the committee was 
unwilling to ignore the problems of 
the naked forwarding fee and deter- 
mined to openly sanction forwarding 
fees subject to express limitations and 
regulations by placing them on a par- 
ity with the compensation an initiat- 
ing partner receives when another 
lawyer in his firm performs the pri- 
mary duties. 


The final recommendations of the 
committee will be presented at the 29 
May 1975 meeting of the Board of 
Governors in Tallahassee. 


Tentative Proposed Limitations 
Regarding Contingent Fees 


1. All contingent fee contracts, in- 
cluding those in personal injury tort 
claims, must be in writing. 

2. Maximum percentages, which 
may be contracted for in personal in- 
jury cases should be set at 45% of the 
first $2,500; 40% of the next $7,500; 
33% of the next $90,000; 25% of the 
excess over $100,000; and 5% addi- 
tional would be allowed for an appeal 
or subsequent proceedings. 

3. The foregoing fees should be re- 
duced by admissions of liability as fol- 
lows: 50% if liability is admitted in 
writing before the client contacts the 
attorney; 25% if liability is admitted 
before the first hearing; 10% if liabil- 
ity is admitted before trial com- 
mences. 

4. Contracts in excess of the forego- 
ing percentages could be entered into 
between the client and the attorney, 
but would require individual ap- 
proval by the presiding judge at the 
commencement of litigation. 

5. Referral fees not based on per- 
centage of work performed, but to a 
maximum limit of 25% should be al- 
lowed to the referring attorney in per- 
sonal injury cases, provided the client 
is fully informed and consents to the 
fee. The attorneys would assume the 
responsibilities of partners and other 
responsibilities to the client. 

6. Any charge to the client for rep- 
resentation of the client in a related 
personal injury and property damage 
settlement with the client’s insurer 


would have to be set out in the con- 
tract. A suggested but not required 
contract form to assure compliance 
with the rule will be prepared. 


Paut A. LouIs 
Chairman 


CATV 


A meeting was held on October 24, 
1974, but with a rather disappointing 
attendance. We agreed it was not feas- 
ible to attempt to have another CATV 
seminar at the 1975 annual meeting. 
We had had a seminar at the 1974 
meeting when excellent speakers- 
—Arthur A. Anderson, New York at- 
torney specializing in CATV, and 
Stuart Feldstein, general counsel for 
the National CATV Association, 
Washington, D.C.—were present but 
with a rather poor attendance. 

We discussed the situation gener- 
ally, and member Abiah A. Church of 
Miami Beach volunteered to send, 
with copies to each member of the 
committee, an outline of available 
CATV literature. This Mr. Church did 
on November 4, 1974, with some 60 
pages of CATV material. Thus, each 
member of the committee was fur- 
nished with data as to how he could 
best function as counsel in CATV mat- 
ters with not only background mater- 
ial, but with sources where additional 
information could be had. These 
sources included the Florida League 
of Cities, Inc., P.O. Box 2744, Tal- 
lahassee, Florida 32304, which has for 
sale at $35 each a survey of cable tele- 
vision in Florida; the Florida CATV 
Association, with offices at 3250 Bar- 
nett Bank Building, Tallahassee, 
Florida 32302, telephone 
904/224-1812; the most active associa- 
tion in this field, the California Com- 
munity Television Association, P.O. 
Box 2307, Castro Valley, California 
94546, telephone 415/582-5881, 
whose general counsel and executive 
secretary, Walter Kaitz, is extremely 
knowledgeable; the League of 
California Cities, 11088 “O” Street, 
Sacramento, California 95814, tele- 
phone 916/444-5790, which has for 
sale a cable television report and sug- 
gested ordinance; the Urban 
Institute’s Cable Television Informa- 
tion Center, 2100 M Street, N.W., 
Washington, D.C. 20037, which has 
for sale extensive information; and of 
course, the Federal Communications 
Commission itself, 1919 M Street, 
N.W., Washington, D.C. 20554. 

The previous year, we had gone 
into the various ways in which televi- 
sion might be utilized by The Florida 
Bar, all as shown by the committee’s 
1973-1974 annual report on page 371 
of The Florida Bar Journal for May, 
1974. 

HAROLD B. WAHL 
Chairman 
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Clients’ Security Fund 


In 1974 the committee recom- 
mended and the Board approved 
payment of $51,556.67 from the 
Clients’ Security Fund. $39,125 rep- 
resented additional payments on 17 
claims due to a change in fund regula- 
tions on payment limitations. The 
balance represented payments on six 
new claims. Additionally, 34 claims 
totaling $233,244 were received last 
year. In all, 190 claims have been filed 
with the fund since its inception fora 
total amount of $1,268,020. Seventy 
claims amounting to $181,322 have 
been approved thus far. 

The balance remaining in the fund 
after the 1974 payments was 
$187,676. As of January 1,1975, $10 
from each member’s annual dues goes 
to the fund. It is expected that over 
$170,000 will be added this year. 
Fund Regulation 8 directs that $5 of 
each member’s input be placed in a 
reserve fund for the future. It should 
be noted that the fund currently will 
pay up to $20,000 for losses sustained 
on or after January 1, 1974, and $6,000 
for those prior. 

It is not known at this time how 
many new claims will be filed in 1975. 
However, at the end of the year 34 
claims were in various stages of inves- 
tigation by the committee. The 
committee’s work is very important to 
the welfare of both the public and the 
Bar. Through this fund, the Bar states 
publicly that it will help those unfor- 
tunate victims of the few miscreants 
who use our noble profession as a 
means to rob their clients. It repre- 
sents the Bar’s commitment to restore 
those victims wherever possible. The 
committee members are to be 
thanked for their ongoing diligent ef- 
forts in this important Bar work. Un- 
fortunately, their workload is not ex- 
pected to diminish. 

HARRY ZUKERNICK 
Chairman 


Continuing Legal Education 


Continuing legal education is in 
one of its most crucial periods since 
the program began in 1937. Without 
regard to the Designation Plan and 
before that plan became an official 
proposal of the Board of Governors, 
the CLE Committee had decided that 
the number of courses produced an- 
nually would be increased from four 
to ten. This expansion plan is being 
implemented by presenting five 
courses in 1974-75 and making defi- 
nite plans for eight courses in 1975-76 
with tentative plans for ninth and 
tenth courses. 

The first of the 1975-76 series will 
be the first course of the CLE Com- 
mittee of more than two days in 
length. It is entitled “Basic Trial Ad- 
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vocacy”’ and will be presented at Stet- 
son University College of Law Sep- 
tember 3-6, four days and three even- 
ings. It will feature participation by 
registrants, and it is designed primar- 
ily for lawyers with limited trial ex- 
perience. The number of registrations 
will be limited to 200. 

Other courses planned for next year 
include Land Use Litigation, Dis- 
solution of Marriage, Evidence, Cor- 
porations, and Will Drafting and Es- 
tate Planning. The courses on Evi- 
dence and Corporations are tentative, 
and their scope is based on major 
legislation being sponsored by the 
Florida Law Revision Council in 
those areas. 

As we were beginning to imple- 
ment that expansion plan, the Board 
of Govemors approved the Designa- 
tion Plan, which would make it op- 
tional that practitioners designate 
one, two or three areas in the yellow 
pages of the telephone directories, in 
which they maintain a substantial 
volume of practice. Those who 
choose to designate would be re- 
quired to spend at least 30 hours in 
each three year period in continuing 
legal education. Arguments for the 
plan were presented before the Sup- 
reme Court on April 9. The committee 
and staff are doing much planning on 
how best to comply with the CLE re- 
quirements of the plan if it is ap- 
proved by the Supreme Court, since it 
would require a considerably larger 
volume of CLE projects. 

The new wing for The Florida Bar 
building, planned for completion in 
July 1976, will make room for the 
increase in size of the CLE staff 
necessary to meet responsibilities 
under the Designation Plan. Also, the 
addition will include a videotape 
studio that will give the CLE program 
more versatility. 

As this is being written, the fourth 
of our five courses for this year is 
being completed and the fifth, Florida 
Probate Code Practice, is ready to be 
presented in 14 locations beginning 
May 9. For Complex Real Property 
Transactions, registrations were 2,377 
and attendance was 1,913; for Florida 
and Federal Securities Regulation, 
registrations were 777 and attendance 
was 604; for Florida Workmen’s 
Compensation Practice, registrations 
were 1,390 and attendance was 1,154; 
for Florida Administrative Practice, 
registrations were 932 and attendance 
was 687. A record attendance is an- 
ticipated for the course on the new 
Probate Code, and this course will 
be presented in the largest number of 
locations ever. More effort has gone 
into preparations for this course than 
for any previous course; preparations 
featured four days of meetings among 
the steering committee and lecturers 
during which rehearsal lectures were 


given and evaluated and course out- 
lines were revised by the group. 

We have received information that 
the clerks will discontinue the prac- 
tice of furnishing probate forms when 
the new code takes effect. It is desira- 
ble that the CLE program produce un- 
iform forms for sale to practitioners 
throughout the state, and tentative 
plans have been made to adopt this as 
a project, subject to confirmation in 
June. 

Other projects during the year were 
helping the Conference of Circuit 
Judges with printed materials for two 
seminars, helping the Young Lawyers 
Section with course materials and re- 
gistrations for its annual Young 
Lawyers Seminar, publication of a 
supplement to Standard Jury Instruc- 
tions in Civil Cases, and working with 
the Supreme Court Committee on 
Standard Jury Instructions in Crimi- 
nal Cases toward publication of a re- 
vised edition tentatively scheduled 
for publication in calendar 1975. 

WILLIAM M. MACKENZIE 
Chairman 


Criminal Law 


The most visible accomplishment 
of this year’s committee was the or- 
ganization and sponsorship, with the 
cooperation of the University of 
Florida College of Law, of a three-day 
criminal law seminar held in Sep- 
tember in Gainesville. University of 
Florida Law Professor Gerald Ben- 
nett, a committee member, along with 
Meredith Cohen, chairman of the 
Education Subcommittee, were 
primarily responsible for putting to- 
gether the program, which was at- 
tended by about 200 people. 

The unique program, which was 
videotaped for continued use as an 
instructional aid at the law school, fea- 
tured such outstanding speakers as 
Psychologist Jay Schulman, jury 
selection consultant in the heralded 
trials of the Wounded Knee partici- 
pants, the Harrisburg Seven and the 
Gainesville Eight; Peter Fleming, de- 
fense counsel for John Mitchell in the 
Mitchell-Stans trial; Dr. Robert Buck- 
hout of the Center for Responsive 
Psychology; Dr. Paul Satz, University 
of Florida Psychologist; Dr. Henry 
Lyons, Chief of Staff of Psychiatry at 
the V. A. Hospital in Gainesville; and 
Bruce Rogow, chief counsel in the 
United States Supreme Court in 
Argersinger v. Hamlin and Pugh v. 
Rainwater. 

The same Education Subcommit- 
tee was responsible for the return to 
The Florida Bar Journal of a column 
on criminal law, which hopefully will 
continue to appear on a monthly basis 
under the auspices of succeeding 
committees. 
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Less visible, but part of the ongoing 
work of various subcommittees, was 
the review of, and comments on, pro- 
posed legislation and rules affecting 
the criminal law. These subcommit- 
tees were chaired during this past 
year by Phillip A. Hubbart (Correc- 
tions Subcommittee), Gerald T. Ben- 
nett (Criminal Procedure Subcommit- 
tee), Meredith Cohen (Education 
Subcommittee), Honorable Susan H. 
Black (Legislation Subcommittee), 
and Joel Hirschhorn (Professional 
Responsibility Subcommittee). My 
special thanks to them and to James T. 
Russell, vice chairman of the commit- 
tee, and to all other committee mem- 
bers for their cooperation and hard 
work and their anticipated attendance 
at our final breakfast meeting to be 
held at 8 a.m. on Thursday, June 19, 
1975, at the Boca Raton Hotel and 
Club during the upcoming Florida 
Bar Convention. 


DANIEL S. PEARSON 
Chairman 


Steering Committee on 
Delivery of Legal Services 


This committee is composed of the 
chairmen of the several committees 
concemed with the delivery of legal 
services in Florida. Those commit- 
tees are the Federal Funding Com- 
mittee, Group Legal Services Com- 
mittee, Lawyer Referral Committee, 
Legal Aid and Indigent Defendant 
Committee, Legal Assistants Com- 
mittee and the Committee on Legal 
Aid to Servicemen. It is the responsi- 
bility of the steering committee to as- 
sure coordination of the activities of 
these committees and to assist the 
committees with complex or sensitive 
problems with which they may have 
to deal. The reports of the several 
committees involved in legal services 
work follow. Your attention to them is 
invited. It will be seen that most of the 
committees have been active and 
have made substantial contributions 
in resolving important matters of re- 
lated public and professional con- 
cern. The committees are due much 
credit for the manner in which they 
have resolved sensitive problems and 
enhanced the delivery of legal serv- 
ices in this state. 


Wo. REECE SMITH, JR. 
Chairman 


Federal Funding 


Since the last annual convention of 
The Florida Bar the Federal Funding 
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Committee has, primarily through the 
efforts of four of its members, 
mobilized over a million dollars to aid 
and assist the programming efforts of 
the Florida Legal Services Corpora- 
tion. 

Currently, two members of the 
committee are researching private 
foundations in Florida and will pre- 
pare a compendium of foundation in- 
formation for distribution to bar lead- 
ers. 

At the request of President-elect, J. 
Rex Farrior, Jr., the committee is ex- 
ploring ways and means of mobilizing 
dollar and human resources to sup- 
port programming efforts for the com- 
ing year which would be designed to 
improve the public image of lawyers. 
In that regard, all section and commit- 
tee chairmen for the coming year will 
want to attend our committee meeting 
at the annual Bar convention on Wed- 
nesday, June 18, from 3 p.m. until 5:30 
p.m. to hear John Pitkin, associate di- 
rector of the American’ Bar 
Association’s Basics Program, who 
will discuss with us two separate top- 
ics: ‘“Mistakes in Designing Bar 
Programs”; and “Bar Programs That 
Improve Our Public Image as 
Lawyers.” 


THOMAS E. NoRMAN, JR. 
Chairman 


Lawyer Referral 


The Lawyer Referral Committee 
was very active in all areas of its con- 
cern during the past year. 

In the operation of the LRS spon- 
sored by The Florida Bar for the 1974 
calendar year, great strides have been 
made both in the number of cases re- 
ferred, the number of panel members 
and in revenue to The Florida Bar. 
Total cases referred increased by 
1,047 cases, which is a 45% increase. 
The number of panel members in- 
creased by 10 to 125, a 9% increase. 
The income increase from dues and 
referral fees was $1,003.29 or a 9% 
increase. All of the cases referred for 
which we have a full report represent 
gross fees to panel members of 
$212.19 per case in 1973 and $259.35 
per case in 1974 for an increase of 
23%. 

All of the figures fade when you 
consider that 3,288 members of the 
public, with no previous attorney- 
client relationship who thought they 
had a legal problem, were able to se- 
cure legal advice for an initial 
minimum fee. This is our service to 
the general public and the cost both to 
the organized Bar and the individual 
was at best only nominal. 

One other major activity is working 
in liaison with other established 
LRS’s sponsored by local bar associa- 
tions. Our second annual seminar 
held during the general committee 


meeting was a success, well attended 
by both committee members, refer- 
rers and local LRS committee mem- 
bers. The seminar covered practical 
problems but also faced up to the 
changing aspects of the times of today. 
A model LRS was presented with dis- 
cussion following. Another seminar 
will be held this fall. 

In March 1974 the LRS Committee 
of the ABA held a meeting and semi- 
nar in Atlanta. Both this committee 
and local LRS’s were well rep- 
resented and Bob Foss, The Florida 
Bar public relations director, was a 
participant. At present two local bar 
associations are contemplating estab- 
lishing their own services. Your 
chairman and staff are working quite 
closely with the local bar associations. 

During the year this committee has 
had to wrestle with some policy deci- 
sions. Hopefully these problems will 
be resolved shortly. 

This committee cannot function 
without the firm support of the head- 
quarters staff, particularly Bob Foss 
and Mrs. Lee Cook, our referrer. Also, 
we have enjoyed the continued sup- 
port of the officers and the Board of 
Governors, particularly the presi- 
dent, president-elect and our Board 
liaison. 

This committee has continued to 
provide a means for members of the 
general public with a legal problem to 
find an attorney who is qualified and 
willing to provide legal service within 
the precepts of our Code of Profes- 
sional Ethics. 

WILLIAM A. JACOB 
Chairman 


Legal Aid and Indigent 
Defendant 

The committee met four times dur- 
ing the year, in Jacksonville, Tampa 
and twice in Orlando, and will meet at 
the annual convention in Boca Raton 
in June. The committee considered 
various problems and concerns with 
respect to the provision of legal assis- 
tance to the poor in Florida: 

1. Sponsored a change in the stu- 
dent practice section of the Integra- 
tion Rule to allow directors of legal 
aid and legal services programs to cer- 
tify persons under the rule with like 
effect as public defenders, state attor- 
neys and the attorney general. This 
change, endorsed by The Florida Bar, 
is pending before the Supreme Court. 

2. With assistance of Florida Legal 
Services, Inc., is in the process of de- 
veloping minimum goals for legal aid 
programs in Florida. Final adoption of 
these goals will not be accomplished 
before next year. 

3. Counseled with and supported 
efforts of Florida Legal Services 
Inc., in promoting development of 
new local legal aid programs in 
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Florida and in increasing support for 
existing legal aid and legal services 
programs. 

4. Conducted a statewide seminar 
on legal aid in Orlando on April 11, 
1975, which was attended by approx- 
imately 80 representatives from local 
bar associations, legal aid and legal 
services programs and community 
agencies interested in the develop- 
ment and strengthening of legal aid 
programs in Florida. The seminar was 
divided into two sections, one for 
those interested in the developmental 
problems of legal aid programs (from 
funding to staff to client and case 
guidelines) and the other section pro- 
vided substantive training in food 
stamp, landlord-tenant and welfare 
areas to attorneys presently working 
in legal aid in Florida. The seminar 
was also attended by a delegation 
from the North Carolina Bar in- 
terested in developing legal aid pro- 
grams in that state. The seminar was 
clearly the highlight of the 
committee’s activities for the year and 
hopefully will be developed on an 
annual basis hereafter. 


PAUL C. DOYLE 
Chairman 


Legal Assistants 


The committee set as its goals and 
objectives for the year the task of in- 
forming the Bar about the use and 
functions of legal assistants through 
articles in the Bar Journal, and, an at- 
tempt to reconcile conflicting ethical 
considerations regarding the use of 
legal assistants. As a result of the work 
of the committee, several articles ap- 
peared in the Journal concerning use 
and functions of legal assistants, ethi- 
cal considerations regarding lay per- 
sonnel in the law office, the status of 
the legal assistant concept in Florida 
and the legal assistant concept as it 
relates to Florida Legal Services, Inc., 
and like governmental and quasi- 
governmental activities. 

The committee was responsible for 
bringing to the attention of the Bar the 
conflicts which were created by sev- 
eral recent opinions of the Pro- 
fessional Ethics Committee. As a re- 
sult of the work of the committee, the 
president of the Bar appointed a Joint 
Committee on Legal Assistants com- 
posed of members of the Committee 
on Legal Assistants, Professional! 
Ethics Committee and Unauthorized 
Practice of Law Committee to pro- 
pose a revision to the Code of Pro- 
fessional Responsibility concerning 
the use of legal assistants. The com- 
mittee undertook an exhaustive study 
of published materials pertinent to 
the legal assistant concept. Also in- 
cluded in the work of the committee 
was an exhaustive study of various 
ethics opinions pertaining to the use 
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of lay personnel in the law office. 
These matters together with an in- 
quiry concerning the legal assistant 
concept in other states were consi- 
dered by the committee and passed 
on to the Joint Committee on Legal 
Assistants for consideration in redraft- 
ing provisions of the Code of Pro- 
fessional Responsibility. 

Throughout the year the committee 
has been extremely active in replying 
to numerous inquiries concerning the 
status of the legal assistant concept in 
Florida. 

Members of the committee have 
spoken to organized Bar groups and 
associations of legal secretaries and 
legal administrators concerning the 
legal assistant concept. The commit- 
tee continues to provide the most up- 
to-date and informed members of the 
Bar concerning the status of the con- 
cept in Florida and as it is recognized 
nationally. 

The committee wishes to express 
its gratitude to Carl D. Motes, who, as 
administrative assistant to the presi- 
dent of the Bar, provided invaluable 
assistance to the work of the commit- 
tee. 


Harry A. PAYTON 
Chairman 


Joint Committee on Legal 
Assistants 


The impetus for the formation of the 
joint committee was as a result of the 
publication of Advisory Opinion No. 
73-43 of the Professional Ethics 
Committee. That opinion, as consid- 
ered by the Committee on Legal As- 
sistants, was contrary to previous 
ethics opinions of the American Bar 
Association and other recognized Bar 
groups. A special meeting was called 
in Miami by James A. Urban, presi- 
dent of the Bar. Invited to the meeting 
were representatives of the commit- 
tees on Professional Ethics, Unau- 
thorized Practice of Law and Commit- 
tee on Legal Assistants. 

At that meeting Mr. Urban created a 
joint committee of representatives 
from the three committees. The pur- 
pose was to prepare and present to the 
Board of Governors an appropriate 
revision to the Code of Professional 
Responsibility concerning the use of 
legal assistants. 

As the committee’s work pro- 
gressed, it became apparent that the 
Code could not be amended to pro- 
vide only for “legal assistants,” but 
must be amended to provide guide- 
lines for all lay personnel employed 
by lawyers and law offices. The joint 
committee reported out in written re- 
port, dated December 30, 1974. That 
report was presented to the Board of 
Governors at its meeting in March, 
1975. It recommended a revision of 
the Code of Professional Responsibil- 


ity and proposed a revision to EC 3-6 
and the creation of DR 3-104. 

The report was presented to the 
Board of Governors in March. The 
Board declined any action at that 
time. The president appointed a spe- 
cial committee to consider the report 
and to prepare its own report for pre- 
sentation to the Board at its May meet- 
ing. Thereafter, the joint committee 
received a further revision from the 
Committee on Legal Assistants and 
on April 21, 1975, made further revi- 
sion and approved and adopted a pro- 
posed EC 3-6 and DR 3-104; the same 
were recommended to the special 
committee of the Board of Governors. 

The sincere efforts of all of the 
members of the joint committee is 
especially appreciated. The members 
are Roger L. Blackburn, Robert E. 
Livingston, Gerald R. Richman, Nor- 
man K. Schwarz, and Joe N. Unger. 
Carl D. Motes, in his capacity as ad- 
ministrative assistant to the president 
of the Bar, provided invaluable serv- 
ice as liaison, researcher and 
draftsman. The dissent of Norman K. 
Schwarz helped the joint committee 
focus on problem areas of unusual 
concern and special significance. 

It is my recommendation that the 
joint committee continue to serve 
until the Board of Governors has 
taken positive action in this matter. 


Harry A. PAYTON 
Chairman 


Military Law—Aid to Servicemen 


The Military Law-Aid to Serv- 
icemen Committee, in cooperation 
with staff counsel of The Florida Bar, 
prepared a revision of the Rules Gov- 
erning the Pilot Legal Assistance Pro- 
gram for Military Personnel. With the 
approval of the Board of Governors of 
The Florida Bar, a petition was filed 
in the Supreme Court of Florida for an 
order approving modification and 
continuation of the Pilot Legal Assis- 
tance Program for Military Personnel. 

The Supreme Court entered an 
order on Thursday, April 24, 1975, 
approving the modification and con- 
tinuation of the Pilot Legal Assistance 
Program for Military Personnel, 
wherein a member of the Bar on ac- 
tive duty as a judge advocate of the 
U.S. Navy is authorized to provide 
legal assistance to certain members of 
the armed services in the Pensacola 
area. The program has been con- 
tinued by this order through De- 
cember 31, 1976. 

The committee has acted primarily 
through conferences and informal 
meetings and has felt the pulse of The 
Florida Bar relative to the merits of 
the Pilot Legal Assistance Program for 
Military Personnel. The initial con- 
cern of some members of the Bar rela- 
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tive to possible abuse of the program 
no longer exists and it now appears 
that all segments of The Florida Bar 
are fully satisfied with the program 
and in favor of its continuation, and it 
is anticipated that the work of next 
year’s committee will be to obtain 
permanent approval of the program as 
a continuing legal assistance program, 
in view of the excellent manner in 
which the program has functioned to 
date. 

The committee is also aware of the 
substantial national interest in milit- 
ary legal aid as evidenced by the re- 
port of the American Bar Association 
in its January bulletin and the in- 
terest of the Department of Defense 
in ELAP (Expanded Legal Assistance 
Programs) which are presently under 
congressional review. 

The actual pilot program continues 
to function under the able guidance of 
CDR K. L. Abernathy, whose title has 
now changed to Officer in Charge, 
Navy Legal Service Office, Naval Air 
Station, Pensacola. 

A report on the activity under the 
Pilot Legal Assistance Program for 
Military Personnel with statistical 
breakdowns of applications, approv- 
als and representations, and ex- 
planation of denials of representation 
is on file with Bar headquarters. 


Jor J. HARRELL 
Chairman 


Disciplinary Procedure 


On August 1, 1974, Integration Rule 
11.12(5) became effective. This new 
addition to the rule authorizes waiver 
of confidentiality after a finding of 
probable cause in disciplinary cases 
involving (a) felonies or other serious 
crimes, (b) conduct by an accused 
which constitutes a general unfitness 
to practice law, and in (c) matters of 
great public interest. These changes 
were accompanied by related 
changes in the rule which extended to 
the accused attorney rights to confron- 
tation, cross examination and pro- 
duction of evidence at the grievance 
committee hearing. The Disciplinary 
Procedure Committee monitored the 
results of these changes with close in- 
terest during the year. 

The log jam which many had pre- 
dicted as a result of the broadening of 
the accused rights at the committee 
level did not develop. Since the date 
of the rule change, two cases have 
been made public under the rule. 
While certain procedural aspects of 
the new rule appear to require further 


change to facilitate administration, no 
major delay problems have de- 
veloped because of the rule. 

Immediately following the August 
rule change, the committee reviewed 
and recommended new editions of 
the grievance committee procedural 
notebook and guide to referee trials. 
The Board approved the new guides 
at the September Board meeting. 
These two new editions replace the 
previous single grievance notebook 
which dealt with proceedings at both 
the grievance committee and referee 
level. In the new guides, pleading 
style forms were developed for many 
of the recurring notices and reports 
that previously required individual 
drafting. The new forms have sub- 
stantially reduced the administrative 
workloads. 

At the March 1975 meeting, the 
Board of Governors approved further 
changes in the grievance and referee 
guide books. These changes amplify 
the witness oath in grievance cases 
and point out to complainants that 
they should also report complaints al- 
leging criminal activity to appropriate 
prosecuting authorities. 

Finally, your committee in April 
participated in a joint meeting with 
two special committees which had 
been appointed to deal with particu- 
lar aspects of the disciplinary rule. 
The reports of the special committees 
to the Board of Governors had not 
been made at the time of this report. 


ALAN C. SUNDBERG 
Chairman 


Eminent Domain 


The Eminent Domain Committee 
has been active and has enjoyed the 
support of its full membership in the 
development of a number of projects 
during the past Bar year: 

1. Legislation: Members of the 
Eminent Domain Committee had oc- 
casion to consider the following items 
of legislation which were proposed at 
the last session of the Legislature or 
which are presently being considered 
by the Florida Legislature: 

a) A bill requiring a condemnor to 
give a notice of intent to file a petition 
in condemnation and to make a writ- 
ten offer to purchase the property at 
least 30 days prior to filing a petition. 

b) A bill which would allow a con- 
demnor to offset general enhance- 
ment as well as special enhancement 
against damages in condemnation 
cases in certain instances. Of the 
members who responded with an 
opinion with regard to this litigation, 
all were opposed to the concept ex- 
cept one. 

In addition, the Eminent Domain 
Committee requested the Board of 


Governors of The Florida Bar to spon- 
sor an amendment to the existing law 
which would more specifically define 
the criterion to be utilized by trial 
court in assessing an attorney’s fee in 
a condemnation case. The bill was 
approved by the Board of Governors 
and is presently being considered by 
the House Transportation Commit- 
tee. 

2. Designation Plan of The Florida 
Bar: At the general meeting of com- 
mittees on October 24 and 25, 1974, 
the Eminent Domain Committee 
unanimously voted to request that 
eminent domain be considered as a 
recognized designation under the 
Designation Plan. This resolution 
was prepared and forwarded to The 
Florida Bar staff, the officers of The 
Florida Bar, and the committee re- 
sponsible for the Designation Plan. 
No ultimate resolution has been made 
with regard to this request. 

3. Standard Jury Instructions: At 
the general meeting on October 24 
and 25, 1974, a committee to revise 
jury instructions contained in the ex- 
isting CLE manual to reflect changes 
in the law since the printing of that 
manual was appointed, consisting of 
Leon Black, Jr., William Earle, Steve 
Moran, Thomas Heaton, and Ralph 
Smith. 

4. Continuing Legal Education: 
The committee has requested that the 
Continuing Legal Education Com- 
mittee consider amendment of the 
CLE Manual on Eminent Domain to 
include the above mentioned neces- 
sary jury instruction changes and to 
update several areas where the law 
has substantially changed since the 
printing of the manual. 

5. Public Relations: During the 
year, newspaper editorials continued 
to appear criticizing the present legis- 
lation which provides for attorneys’ 
fees in eminent domain proceedings. 
A number of the committee members 
met with the members of the press 
and representatives of other public 
media to provide factual information 
and data in an effort to obtain a fairer 
understanding and presentation of 
the existing law. 


SIDNEY A. STUBBS, JR. 
Chairman 


Environmental Law 


The Environmental Law Commit- 
tee, recognizing the need to provide 
information to members of the Bar re- 
garding environmental law, spon- 
sored a series of seminars throughout 
the state. Each meeting of the En- 
vironmental Law Committee was 
utilized for the purpose of enabling 
practitioners to keep up with the ever 
changing state and federal regulations 
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applicable to the environmental law 
practice. 

Set forth below are the seminars 
which were sponsored by the commit- 
tee: 

1. The Orlando Seminar on State 
Environmental Laws Regulating 
Water Quality and Water Manage- 
ment. This seminar was held at the 
meeting on October 25, 1974. Speak- 
ers were Ross A. McVoy, general 
counsel for the Trustees of the Inter- 
nal Improvement Trust Fund, James 
Brindell of the Department of Pollu- 
tion Control, and Ralph Bogardus of 
the Central and Southern Flood Con- 
trol District. The purpose of the meet- 
ing was to enable members of the 
committee and other interested 
guests to obtain an analysis of the 
functions of the Trustees of the Inter- 
nal Improvement Trust Fund, the 
Department of Pollution Control and 
the Flood Control Districts. Rep- 
resentatives of each of the agencies 
discussed the agency jurisdiction, the 
statutes pursuant to which their 
agency operated and answered 
specific questions from the audience. 

2. The Tallahassee Seminar on 
State Environmental Agencies. This 
seminar was held on February 13 and 
14, 1975, and was cosponsored by 
state agencies. It was a two-day in- 
depth presentation of an analysis of 
the state environmental regulatory 
agencies, the laws and rules and regu- 
lations pursuant to which they oper- 
ate and the policies and goals. The 
seminar was organized by Kenneth 
Hoffman of the Attorney General’s of- 
fice. Subsequent to the initial address 
by Attorney General Robert Shevin, 
there was an analysis of each agency 
by either the executive director or the 
executive director's representative 
and the staff counsel. This enabled an 
understanding of not only what the 
purpose of the agency was as deter- 
mined by the applicable laws, but also 
gave those in the audience an insight 
as to how the agency operated, how its 
decisions were made and its policies 
were implemented. Because of the 
way in which the seminar was struc- 
tured by Kenneth Hoffman, there 
were lectures not only from attorneys, 
but from scientists and adminis- 
trators. This seminar resulted in a 
unique understanding of the inter- 
relationship of the functions of the at- 
torneys and the environmental ex- 
perts working with the various agen- 
cies. 

3. The Miami Seminar on Private 
Compensation in Oil Spill Situations 
was held on February 26, 1975. 
Speaker was Thomas R. Post, attorney 
and port warden for the Port of Miami. 
This was an excellent presentation, 
not only of the history of the common 
law, but the current statutory laws re- 
lating to oil spills. 
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4. The Amelia Island Federal En- 
vironmental Laws Seminar. This 
seminar was held at Amelia Island on 
May 16 and 17, 1975, and involved an 
analysis of the applicable federal laws 
with an emphasis on those laws reg- 
ulating air and water quality, the role 
of government in planning decisions 
and the federal land use legislative 
proposals. Among the speakers were 
Assistant Secretary of HUD and direc- 
tor of the New Communities Program, 
Otto Stolz; Colonel Emmett C. Lee, 
Jr., of the Army Corps of Engineers, 
Jacksonville District; Orin Briggs of 
the Regional Office of the Environ- 
mental Protection Agency; Vance 
Hughes, counsel for the Environmen- 
tal Protection Agency in the Holland 
decision (a major decision interpret- 
ing the Federal Water Pollution Con- 
trol Act); and Daniel O’Connell, past 
executive director of the Florida En- 
vironmental Land Management 
Study Commission. 

In addition to the seminars, the 
committee sponsored the publication 
of the Environmental Law column in 
The Florida Bar Journal. Arthur 
Harper, editor of the column, did an 
excellent job in insuring that there 
were a series of excellent and highly 
topical articles regarding environ- 
mental law. 

The committee also wishes to thank 
Linda Yates for her cooperation in 
connection with the Journal 
publication and Debbie Ginn who as- 
sisted with the seminars. 

JosEPH Z. FLEMING 
Chairman 


Group Legal Services 


The Group Legal Services Commit- 
tee participated in a meeting with the 
other committees of the Delivery of 
Legal Services Steering Committee 
in Tampa on July 19. At this meeting 
the activities of the various commit- 
tees were discussed, and plans laid for 
the year. 

The principal concern of this com- 
mittee was with amendments to Arti- 
cle XIX of the Integration Rule so that 
the Integration Rule could accommo- 
date both open and closed panel 
plans. 

On September 28 Vice Chairman 
DiGiulian met with the Board of 
Governors in Palm Beach and discus- 
sed with them proposed amendments 
to Article XIX of the Integration Rule, 
the presently pending applications, 
and other matters. 

There was a called meeting of the 
committee on October 24, 1974, at the 
annual general meeting of commit- 
tees in Orlando. The matters discus- 
sed were the attitude of the American 
Bar Association concerning open and 
closed panels, the position of The 
Florida Bar, the impact of the Em- 


ployee Retirement Income Security 
Act of 1974 (H.R.2) and federal 
preemption thereunder, the attitude 
of the Antitrust Division of the De- 
partment of Justice, and the recom- 
mendations which should be made to 
The Florida Bar. 

Of immediate concern was the 
application of the United Teachers of 
Dade County Group Legal Services 
Plan, and the necessity of amend- 
ments to Article XIX to accommodate 
prepaid plans. The chairman and vice 
chairman of the committee met with 
the attorney for the United Teachers 
of Dade, and drafted proposed 
amendments which it was felt would 
accommodate both open and closed 
panel plans, and be within the general 
framework laid out by the American 
Bar Association. These revisions were 
circulated to the membership of this 
committee, and were given to the Ad 
Hoc Committee re Prepaid Legal 
Services of the Board of Governors of 
The Florida Bar. 

The recommendations of the Ad 
Hoc Committee were submitted to 
the Board of Governors at its meeting 
on November 23 in Orlando, and were 
adopted by the Board of Governors. 

The proposed amendment to Arti- 
cle XIX was presented to the Supreme 
Court on February 4, 1975, and was 
adopted with minor modifications by 
the court’s order of April 30. 

Presently in operation is the 
Florida State University Student Pre- 
paid Legal Services Plan, and the re- 
sults of their first year of operation 
should be of considerable benefit to 
the committee in the coming year. 


Hucu E. 
Chairman 


Judicial Nominating 
Commissions 


The committee planned and held a 
second institute for judicial nominat- 
ing commissions in Tampa on Oc- 
tober 17, 1974. It was a fast-moving, 
hard-hitting, how-to-do-it, one-day 
workshop for commissioners serving 
on judicial nominating commissions 
in Florida. A first institute for such 
commissioners was held in Tallahas- 
see on February | and 2, 1973, and it 
was deemed desirable to hold a sec- 
ond institute during 1974 because 
there were a substantial number of 
new commissioners who had not at- 
tended the first institute. 

The program for the second insti- 
tute was broad and covered the Or- 
ganization and Operation of Judicial 
Nominating Commissions, Confiden- 
tiality of Proceedings, Obligation of 
Commissions to Seek Qualified Ap- 
plicants, Florida Bar Services to 
Commissions, Rules of Procedure, 


337 


= 
: 


ANNUAL 
COMMITTEE REPORTS 


Problems Encountered by the 
Governor's Office, News Releases, 
Applicability of Financial Disclosure 
Law to Commissioners, and Screen- 
ing of Incumbent Industrial Claims 
Court Judges by Commissions. The 
institute utilized individual speakers, 
panel discussions, group discussions, 
summary reports by group leaders, 
and a question and answer session. 
Governor Askew appeared at the in- 
stitute and made appropriate remarks, 
and the Governor’s administrative as- 
sistant, Mrs. Jane Love, participated 
in the program. 

The second institute was well at- 
tended by 90 commissioners and re- 
sponses to questionnaires solicited by 
The Florida Bar from attendees indi- 
cated that a large majority of those at- 
tending felt that it was a successful 
and helpful institute. 

The committee recommended to 
The Florida Bar that future institutes 
for judicial nominating commissions 
should be held as the need for same 
appears. 

The committee also engaged in the 
following additional activities: 


1. Urged the president of The 
Florida Bar to obtain commitments 
from the U.S. Senatorial election can- 
didates in Florida, if elected, to volun- 
tarily establish a federal judicial 
selection commission to screen and 
submit to the U.S. Senators from 
Florida names of qualified persons to 
fill federal court judicial vacancies 
occurring in Florida. 

2. Urged the president of The 
Florida Bar to obtain commitments 
from the gubernatorial election can- 
didates in Florida, if elected, to use 
the established processes of the judi- 
cial nominating commissions in 
Florida in the appointment of new 
judges of industrial claims. 

3. The chairman of the committee, 
at the request of the president of The 
Florida Bar, appeared before the 
Board of Governors of The Florida 
Bar at its November, 1974, meeting 
and reported on the following: 

a. The Second Institute for Judicial 
Nominating Commissions; 

b. The Florida Financial Disclos- 
ure Act as it applies to judicial 
nominating commissions in Florida 
with recommendation that The 
Florida Bar urge the Florida Legisla- 
ture to amend the Act so as to exempt 
commissioners from it; 

c. The existing constitutional and 
statutory prohibition in Florida pre- 
venting a member of a judicial 
nominating commission while he 
serves and for two years thereafter 


from being appointed a judge of any 
court, with recommendation that this 
is a salutary provision that should not 
be changed. 

It was a privilege to serve President 
Urban and The Florida Bar as chair- 
man of this committee. 


FLETCHER G. RUSH 
Chairman 


Judicial Poll 


The Model Judicial Poll Handbook 
which was published in September 
1974 has been distributed throughout 
the state, and throughout the United 
States. Although its initial reception 
in Florida was somewhat restrained, 
it has been received favorably else- 
where. For example, the California 
State Bar Association has requested 
and has been given permission to re- 
print the Handbook. 

The Florida news media received 
the model poll with favorable com- 
ments which indicated a desire to see 
whether the organized bar would ef- 
fectively implement it. As of this date 
local bar associations have with a few 
exceptions received the model poll 
without comment. 

For those members of The Florida 
Bar who are unfamiliar with the pro- 
ject of the Judicial Poll Committee, 
the following history and synopsis of 
its activities will constitute an update: 

At the conclusion of the 1972 elec- 
tion, The Florida Bar undertook a 
study of judicial polls to determine 


their relative effectiveness and to de- 
velop improvements over polls that 
simply inquired whether a candidate 
was qualified or unqualified without 
reference to the voter’s real know- 
ledge of judicial attributes. This study 
led to the formation of the Judicial 
Poll Committee whose members 
were drawn from Judicial Poll Com- 
mittees of local bar associations. The 
committee has found that the or- 
ganized bar has a duty to assist and 
inform the public in the selection of a 
qualified judiciary, and that the judi- 
cial poll was a reasonable means of 
accomplishing this. 

The Model Judicial Poll, which was 
published in September 1974, is a 
recommended procedure which 
may be adopted on an optional basis 
by local bar associations. It is antici- 
pated that they will appoint standard 
poll committees with the object of 
implementing the model poll as a part 
of the Bar’s responsibility under EC 
8-6, Code of Professional Responsi- 
bility. 

The Model Poll Handbook in- 
cludes instructions for the conduct of 
both trial and appellate court polls, 
with administration to be centralized 
through Florida Bar headquarters. It 
includes sample ballots, instructions 


to voters, and the method of publish- 
ing poll statistics. Uniform ballots will 
be tabulated by machine as a part of a 
computer program, and the cost of 
conducting individual local polls will 
be borne by the participating bar as- 
sociations. 

The model poll includes an op- 
tional annual poll of attorneys regard- 
ing the performance of trial and appel- 
late court judges. The results of the 
annual poll are intended to assist the 
incumbent judiciary in a positive way 
to improve the quality of justice, and 
the administration of our courts. Ac- 
cordingly, the handbook recommends 
that results of annual polls be held on 
a confidential basis by the executive 
director of The Florida Bar as custo- 
dian for the Judicial Poll Committee 
during the periods between election 
years. The executive director will 
publish the results of all annual polls 
in his possession upon approval of the 
Judicial Poll Committee 90 days be- 
fore the opening of qualifications for 
the next ensuing special or general 
election concerning any office for 
which the director is holding poll re- 
sults. Publication will be by press re- 
lease from Bar headquarters in Tal- 
lahassee. 


Results of annual polls will be dis- 
seminated to the following persons 
and agencies with the recommenda- 
tion that such results be kept confi- 
dential: 

1. To the individual who is rated. 

2. To the entire bench of the court 
on a coded basis so that the judiciary 
will receive poll statistics without the 
identity of the judges who have been 
rated with the exception of their own 
statistics. 

3. To the president of the local bar 
association in the case of a local bar 
poll. It is recommended that if the re- 
sults indicate a rating which could be 
dealt with in a manner consistent with 
the philosophy of positive improve- 
ment, the president or his designee 
might seek a conference with the of- 
ficeholder involved to obtain such 
purpose. 

4. To the president of The Florida 
Bar for all appellate court polls. 

5. To the Chief Justice of Florida 
and the Judicial Qualifications Com- 
mission. 

The handbook as published con- 
templates that local bar associations 
will have the option to conduct appel- 
late court polls, and in the event they 
decline to do so, then the Bar will 
conduct appellate court polls at least 
for general elections. The committee 
has determined that this section of the 
handbook should be revised, and will 
recommend to the Board of Governors 
that all appellate court polls be con- 
ducted by the Judicial Poll Commit- 
tee of The Florida Bar. 
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If the 1975 Florida Legislature ap- 
proves a plan for merit selection and 
tenure of the judiciary, then the 
model poll project might serve as a 
tool to assist in determining the ques- 
tion of retention in office. If the Legis- 
lature adopts a program for merit 
selection and tenure that obviates the 
need for judicial polls, then the com- 
mittee believes that the handbook has 
at least demonstrated the Bar’s ability 
to respond in a positive way to the 
need for improving the method by 
which our judiciary is selected. 

Eu! H. Susin 
Chairman 


Labor Relations Law 


During 1974-1975, the Labor Rela- 
tions Law Committee had a very ac- 
tive year. At the general meeting of 
committees on October 24, 1974, the 
committee had its first meeting of the 
year. At this meeting John W. Brady 
from the Department of Labor spoke 
to the committee on the Pension Re- 
form Act of 1974 and what it means to 
the labor practitioner. The talk was 
very informative and resulted in many 
questions being asked Mr. Brady. Ad- 
ditionally, the committee was brought 
up-to-date by Ron Meyers on the 
labor cases pending before the Su- 
preme Court. Jerry Avedon of the Na- 
tional Labor Relations Board reported 
on the 1974 amendments regarding 
health care facilities and other recent 
Board developments. A short busi- 
ness meeting followed at which vari- 
ous topics, including specialization, 
funding of the committee, etc., were 
discussed. 

On February 6, 1975, the commit- 
tee held a meeting at the Miami Mar- 
riott. The committee was very fortu- 
nate to have three very distinguished 
speakers. Ken McGuiness of 
Washington, D.C., spoke on bills re- 
lating to labor relations, both public 
and private, which were in the legisla- 
tive hopper in Washington at that 
time. Curtis Mack, general counsel of 
PERC, spoke to the committee on unit 
determinations and PERC. Robert 
Kopp of Syracuse, New York, spoke to 
the committee on recent develop- 
ments in the public sector. All three 
talks were well received and very in- 
formative. 

The committee next cosponsored 
with Stetson School of Law a seminar 
put on by the Regional Office of the 
Equal Employment Opportunity 
Commission on Federal Remedies for 
Discrimination in Employment. This 
seminar was held at Stetson School of 
Law on March 21, 1975. Richard 
Frank, a member of the committee, 
was one of the speakers. 

As a result of an application for a 
constitutional writ which was filed in 
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the Florida Supreme Court by the U- 
nited Teachers of Dade, et al. v. The 
Florida Bar, et al., regarding the right 
of nonlawyer agents to appear and 
argue matters before PERC, the 
committee was asked for its position 
on this matter. The committee 
scheduled a meeting for May 2 to con- 
sider the matter and also planned to 
appear at a meeting in Miami on May 
9 to give its views and position before 
the Unauthorized Practice of Law 
Committee. 

The committee has continued to 
publish its newsletter, Checkoff, and 
as of the date of this report there have 
been two Checkoffs published in ad- 
dition to the fact that the committee 
has continued to sponsor a monthly 
article entitled, “Labor Law Review,” 
which is published in The Florida Bar 
Journal. 

This year there were approximately 
90 members of the committee. The 
committee is at present arranging for a 
speaker at the annual meeting which 
will be held on June 19 in Boca Raton. 


E. Joun D1nKEt III 
Chairman 


Local Bar 
Association Liaison 


This is a new committee of The 
Florida Bar. There was a prevalent 
feeling among members of the Bar 
that there was insufficient dialogue 
between The Florida Bar and the 
local bar associations. The purpose of 
this committee was to establish better 
communications between the state 
Bar and local bar associations. There 
are now 71 local bar groups in Florida 
and the number is growing as the 
lawyer population increases. 

The general meeting in Orlando 
was well attended with representa- 
tives of this committee from various 
local bar associations throughout the 
State of Florida. At this initial meeting 
the function of the committee was a- 
greed upon as well asa program for the 
year. There was general agreement 
that there were various activities of 
The Florida Bar in which local bar 
associations could be of assistance 
and there were ways in which The 
Florida Bar could be of more assis- 
tance to local bar associations. It was 
decided that the best way of dis- 
seminating information was to or- 
ganize a Florida Bar Caravan. 

The president, president-elect, and 
executive secretary of each local bar 
association were invited to participate 
in these meetings which were held in 
four areas of the state. 

In December, President Jim Urban, 
President-elect Rex Farrior, Execu- 
tive Director Marshall Cassedy, Direc- 
tor of Public Affairs Bob Foss, and 
Chairman John McNatt, Jr., traveled 


to Tallahassee, Orlando, Tampa and 
Miami to meet with local bar leaders 
and discuss problems and exchange 
ideas. These meetings proved to be 
most successful. A synopsis of the top- 
ics discussed is contained in the re- 
port of the executive director in the 
January issue of The Florida Bar 
Journal. A followup meeting was held 
in Tallahassee in February, 1975, to 
discuss implementation of some of 
the programs which were formulated 
as aresult of The Florida Bar Caravan. 
This meeting was well attended by 
presidents, presidents-elect, and ex- 
ecutive secretaries of local bar associ- 
ations throughout the state. 

As a result of the efforts of those 
who served on this committee, better 
communications have been estab- 
lished between The Florida Bar and 
local bar associations. Plans are under 
way to prepare a Florida Bar Leaders 
Handbook to be distributed at a short 
course to be held each year for local 
bar leaders. 

The report on the activities of this 
committee was presented to the 
Board of Governors of The Florida 
Bar at the March board meeting in 
Sarasota. 

The Local Bar Liaison Committee 
recommends continuation of the pro- 
grams which were instituted this year. 


JoHN M. McNATrT, JR. 
Chairman 


No-Fault Insurance 


The No-Fault Insurance Commit- 
tee has been extremely active this part 
year in its opposition to federal inter- 
vention and proposed amendments to 
the Florida No-Fault Insurance Act. 
The committee prepared and pre- 
sented two separate resolutions to 
The Florida Bar Board of Governors 
on March 15, 1975. The Board of Gov- 
ernors passed our resolution opposing 
Federal Senate Bill 354 and also pass- 
ed our resolution opposing any 
amendments to the present Florida 
No-Fault Insurance Act. 

The resolutions have been trans- 
mitted to all members of the Florida 
House and Senate and to our Con- 
gressional Delegation in Washington, 
D.C. Our feelings have also been 
communicated to the United States 
Senate, Committee on Commerce, 
and I have advised their majority 
counsel that this committee stands 
ready, willing and able to help their 
committee deal with the question of 
no-fault insurance. 

We have attempted to keep all 
Florida attorneys apprised of de- 
velopments in both the Florida and 
federal no-fault areas through the 
many articles that have appeared in 
The Florida Bar Journal and The 
Florida Bar News, as well as speeches 
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by committee members throughout 
the state. In addition, we presented a 
practical seminar at the Tampa Host 
Airport Hotel on December 20, 1974, 
dealing with all areas of the Florida 
no-fault insurance practice. The 
seminar was a tremendous success 
and will probably be repeated during 
the coming year. 

I would like to thank the entire staff 
of The Florida Bar for their assistance 
during this past year. I would also like 
to express my sincere appreciation to 
President Jim Urban for his outstand- 
ing loyalty and devotion to this com- 
mittee and our work. 

I would like to take this time to 
thank each member of this committee 
for the time that they have expended 
during this past year. I believe that 
our executive committee, consisting 
of Vice-Chairman Pat Chidnese, 
Vice-Chairman Larry Matthews, and 
Committee Liaison Charles Prince 
deserve special recognition for the 
many hours that they have spent 
working with me and for their devo- 
tion to the practicing attorneys in this 
state. 

Howarp Gross 
Chairman 


Probate and Guardianship 
Rules 


The adoption of the Florida Probate 
Code, in the opinion of the Probate 
and Guardianship Rules Committee, 
made it necessary that a completely 
new set of Probate and Guardianship 
Rules be submitted to take effect as 
soon as possible after the Probate 
Code went into effect. 

To that end, this committee held 
meetings at the Sky Center Inn at 
Jacksonville on September 13, at the 
Dutch Inn at Lake Buena Vista on Oc- 
tober 24, at the International Inn in 
Tampa on November 22 and De- 
cember 13, and at the Airport Host 
Hotel in Tampa on January 30. 

At the last meeting, a draft of pro- 
posed new rules was approved with 
the qualification that the chairman 
was given authority to make editorial 
changes. 

These proposed new rules were 
submitted to, and approved by, the 
Court Rules Steering Committee in 
Tallahassee on April 2, and submitted 
by the latter committee to the Board of 
Governors. 

It is not contemplated that this 
committee will hold another meeting 
until the convention in June. 


W. J. OVEN, JR. 
Chairman 


Specialization 


The Specialization Committee had 
avery exciting year. It started with 53 
members and has continued to ad- 
vance the Florida Plan for Specializa- 
tion, which during the year, was 
changed to Designation. The full 
committee met twice during the year. 
On the first occasion a draft plan was 
submitted and the members made 
suggestions and amendments to the 
plan and recommended that the plan 
be submitted to the Board of Gover- 
nors by Earl Hadlow and Bill Shields. 
After extensive discussion it was sent 
back to approve the style but the plan 
in principle was approved by the 
Board. 

A committee consisting of Harris 
Dittmar, Bill Adams, Earl Hadlow, 
Bill Shields and Jim Norris rewrote 
the plan to put it in more readable 
form since the plan had been con- 
strued by virtue of formalized meet- 
ings in which motions were made 
changing, adding, deleting and im- 
proving the plan as it was submitted 
in draft form. The Stylistics Commit- 
tee reported the plan back to the 
Board of Governors and it was ap- 
proved. It was directed that the peti- 
tion be filed with the Florida Su- 
preme Court to secure approval. 

A second full committee meeting 
was held at which it was decided that 
if the plan was approved the commit- 
tee would divide itself into subcom- 
mittees in the specialties designated 
in the plan and that the specialties 
would then in cooperation with the 
sections of The Florida Bar develop 
practice standards and examination 
standards leading to more specializa- 
tion in the future. Subcommittees for 
each specialty were approved and 
members appointed to them. 

The committee has communicated 
and coordinated with William A. 
McKenzie, chairman of the CLE 
Committee in order to assist it in the 
philosophy of the plan and that 
committee’s responsibility to provide 
the education required by those peo- 
ple who desire to participate in the 
plan if approved by the Florida Su- 
preme Court. 

At that point the committee’s func- 
tion having been fulfilled until ap- 
proval or disapproval of the plan was 
obtained from the Florida Supreme 
Court, the Board of Governors ap- 
pointed and selected James A. Urban, 
Rex Farrior, Jr., Earl Hadlow and 
Edward Atkins, together with the 
chairman of the committee, to present 
the plan to the Supreme Court. The 
members consisted of the president, 
the president-elect, president desig- 
nate and past president of The Florida 
Bar in order that the Supreme Court 
could see that the presidents and the 
Board were supporting the program 


from one administration to the other. 

The Florida Bar Journal and its 
editor prepared a special issue and 
members of the committee and others 
prepared articles describing the dif- 
ferent plans that were available. The 
results of this study and the follow-up 
provided in the special issue showed 
that the members of The Florida Bar 
ina large majority supported the plan. 
The matter was sdeatealed by the Su- 
preme Court on April 9, 1975, and the 
committee argued it before the court. 
A petition was filed, prepared by Mr. 
Hadlow and a brief was submitted, 
prepared by Mr. Shields. 

The plan has been sanctioned by 
the ABA Committee, chaired by Ar- 
thur Lewis of Hartford, Connecticut. 
The ABA General Practice Section 
has changed its position and is sup- 
porting the plan based on the spe- 
cialty of general practice being able to 
be designated. Mr. Farrior is an of- 
ficer of that section of the ABA. Addi- 
tionally, the specialties originated by 
the Specialization Committee have 
been submitted to the ABA Law List 
Committee chaired by George Pow- 
ers of Wichita, Kansas. Some of the 
specialties classified have been ap- 
proved and others have not. The 
committee expects to approve it at its 
next meeting. 

Martindale-Hubbell and the ABA 
Law List Committee asked the com- 
mittee to submit some kind of lan- 
guage that could be used in a law list 
publication. That material has been 
submitted by the Specialization 
Committee to the Board of Governors, 
approval has been obtained and the 
material submitted to the ABA Law 
List Committee for approval at its next 
meeting. 

Martindale-Hubbell through its ex- 
ecutive vice president, William Hil- 
debrand, advised the committee that 
because of the imposition of the 
specialization plans of the various 
forms that Martindale-Hubbell was 


no longer going to distribute volumes 


containing specialization material to 
nonsubscribers. 

The committee as a whole recom- 
mends to those sections and subcom- 
mittees of the Specialization Commit- 
tee that if the Supreme Court ap- 
proves the Florida Designation Plan 
standards be developed for practice 
subsequent to practice standards 
being accepted by members of the 
various specialty groups. Examina- 
tion standards should be developed 
and imposed for those desiring to ob- 
tain certificates in their area of prac- 
tice. The fields of law which have 
been approved are wide enough to 
encourage large numbers of the Bar to 
participate in the specialty plan. If the 
categories of law approved by the 
Board of Governors do not adequately 
describe your practice, each member 
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who would like to participate in a 
category not approved is urged to 
submit a proposal and description of 
his area of practice to the committee 
along with his application. 

I would be remiss in not compli- 
menting our president, James A. 
Urban, on the extraordinary amount of 
coordination he has extended to our 
committee, the time and interest he 
has taken in advising the plan and the 
priority and precedence he has 
granted to the committee in getting 
access to the Supreme Court and to 
the Board of Govemors. He has been 
an extraordinary president and he 
should be complimented on his ad- 
ministrative ability in moving a plan 
such as ours through a large adminis- 
trative procedure to the verge of ap- 
proval. 

Committee Member Earl Hadlow 
should be specially mentioned also 
for his efforts in coordinating the ac- 
tivities of the committee with the ABA 
Specialization Committee and acting 
as our advocate and liaison person 
with the Board of Governors. 

Finally, the committee would like 
to compliment Rex Farrior, Jr., Earl 
Hadlow and Ed Atkins for accepting 
speaking engagements to almost all 
the local bar associations, explaining 
the plan and answering questions 
which the membership of The Florida 
Bar originated about it. 


WILLIAM H. SHIELDS 
Chairman 


Unauthorized Practice 
of Law 


Since the last published report in 
The Florida Bar Journal, meetings of 
the state standing committee on unau- 
thorized practice were held on May 3, 
1974, August 30, 1974, February 7, 
1975, and May 9, 1975. Under the In- 
tegration Rule, each judicial circuit is 
served by a local investigative com- 
mittee on unauthorized practice of 
law. These circuit committees hold 
frequent meetings and report to the 
state committee. A staff attorney and 
investigators, employed by The 
Florida Bar, are involved with unau- 
thorized practice matters on a daily 
basis. The Board of Governors has ful- 
filled the budget requirements of this 
committee which has permitted an 
expansion of our activities in the face 
of growing problems of unauthorized 
practice of law. 

Decisions of the Florida Supreme 
Court in suits brought by The Florida 
Bar imposed a fine on a disbarred 
Florida attorney who appeared at a 
deposition and pretrial conference, 
enjoined genealogists from perform- 
ing certain activities, enjoined the ad- 
vertising and sale of divorce forms 
which contained instructions for 
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completion, fined a lay person $1,000 
for performing services as an assistant 
state attorney, fined a person $250 
who had engaged in Florida in the 
business of advertising and “selling” 
foreign divorces (Dominican Repub- 
lic), fined another genealogist $250 
who had violated a prior injunction, 
and agreed with The Florida Bar that 
it was unauthorized practice of law for 
an Illinois attorney to draw a will and 
antenuptial agreement in Florida. 
The court also approved stipula- 
tions in which a “property manager” 
agreed to cease and desist from bring- 
ing eviction suits on behalf of various 
landlords, and in which an insurance 
agent agreed to cease and desist pre- 
paring form wills and powers of attor- 
ney for servicemen in Pensacola. 
There are a number of other unau- 
thorized practice cases awaiting deci- 
sion by the Florida Supreme Court. 
Five formal opinions of the commit- 
tee were written and approved by the 
Board of Governors. These opinions 
have been published in prior issues of 
The Florida Bar Journal. More opin- 
ions are being prepared. 
Innumerable other matters were 
considered and disposed of during 
the year. 
A major revision of the Integration 


Rule relating to unauthorized practice 
of law is pending before the Supreme 
Court. If adopted it would create a 
civil injunction proceeding and an in- 
direct criminal contempt proceeding 
for unauthorized practice. The 
Florida Bar could employ either rem- 
edy or a combination of both. The 
rule change would better inform the 
respondent of the nature of the pro- 
ceedings and the penalty to which he 
may be exposed. It would permit The 
Florida Bar to seek only an injunction 
(rather than a contempt citation) in 
cases not considered flagrant. 

Since this is my last year as chair- 
man, I hope I will be forgiven for a 
brief personal remark. This will end 
my fifth consecutive year as chairman 
of the standing Committee on Unau- 
thorized Practice of Law. For the 
cooperation and encouragement of 
the Board of Governors, staff, mem- 
bers of the committee and many 
others, my heartfelt thanks. I have 
made many friends and enjoyed many 
hours working together with dedi- 
cated members of The Florida Bar. It 
has been a worthwhile experience. It 
has been an honor. 


LEONARD RIVKIND 
Chairman 


Chartered 1922 


Offices Located Throughout Florida 


Altamonte Springs — Boca Raton — Brandon — Brooksville — Clearwater 
Cocoa — Crestview — Crystal River — Dade City — Daytona Beach 
DeLand — Delray Beach — Ft. Lauderdale — Indian Harbour Beach 

Lake Worth — Jupiter — Kissimmee — Miami — Milton 
New Port Richey — New Smyrna Beach — Orlando — Pensacola 
St. Petersburg — Sanford — Sarasota — Seminole — Stuart — Tampa 
Tavares — Titusville — West Palm Beach 


TITLE & 
GUARANTY 
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Corporation, Banking and 
Business Law Section 


The Corporation, Banking and Bus- 
iness Law Section is completing 
another active year. The activities of 
the section, which has over 900 mem- 
bers, were conducted by 11 section 
committees. The following summary 
of the activities of the most active 
committees demonstrates the scope of 
the section’s projects and accom- 
plishments. 

The Publications Committee 
chaired by Michael A. Berke has pub- 
lished a monthly article in The 
Florida Bar Journal on various sub- 
stantive law matters in a textual for- 
mat. In addition, that committee has 
reinstated a section newsletter which 
will be published in the future on at 
least a quarterly basis. 

The Bankruptcy Committee under 
the leadership of Jules S. Cohen has 
circulated to its members an analysis 
of the proposed revision of the Bank- 
ruptcy Act and polled them concern- 
ing their view of the major features of 
this legislation. The committee will 
seek permission to appear before the 
appropriate congressional commit- 
tees to present its position. In addi- 
tion this committee provides its 
members copies of significant opin- 
ions of the bankruptcy judges in 
Florida and hopes to aid in the prep- 
aration of a “system” for bankruptcy 
cases for use by Florida lawyers and 
their assistants. 

The Corporate Counsel Committee 
was an innovation this year. Under 
the able chairmanship of Paul S. 
Straske it has obtained approximately 
45 members, most of whom are em- 
ployed as house counsel by corpora- 
tions. This committee affords a forum 
for these members of the Bar to ex- 
change ideas on the solutions to their 
specialized problems. 

The Securities Committee under 
Chairman James W. Beasley has been 
extremely active. It has had several 
meetings devoted toward reviewing 
the proposed Blue Sky Law and spon- 
sored a discussion on this legislation 
by the reporter, James Mofsky, at the 
general meeting in Orlando. This 
legislation has now received the ap- 
proval of this section and it is hoped 
that it will be adopted by the Florida 
Legislature at the current session. 
This committee has also provided 
speakers for CLE programs, and is ac- 
tively reviewing the impact of desig- 
nation in its area of specialization. 

The Corporation Committee 
chaired by Donald H. Norman has for 
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the past several years been reviewing 
the proposed Florida Corporation 
Code. At the general meeting in Or- 
lando it conducted a well-received 
educational program on this code par- 
ticipated in by Chairman Norman, 
Jack H. Chambers and Luther F. Sad- 
ler, reporters for the code, and Wil- 
liam O. E. Henry, a member of the 
ABA committee on corporate laws. 
The committee will continue, on an 
on-going basis, to monitor the Corpo- 
ration Code, if adopted, so as to report 
any areas which need additional 
amendment. The committee also 
plans to consider any “systems” ap- 
proach which would be useful in cor- 
porate law practice. 

The Uniform Commercial Code 
Committee has had much continuity 
in membership over the last ten years. 
Chaired by Ted R. Brown, it has con- 
tinued to study the problem areas of 
Chapter 679, Fla. Stat. With the ben- 
efit of the information gathered and 
studies made over the years, it intends 
soon to make specific recommenda- 
tions for revisions of this important 
statute. 

The Patent Law Committee under 
the chairmanship of Robert W. 
Duckworth has considered and com- 
mented on the Designation Plan and 
legislative changes bearing on its area 
of practice, and is monitoring the ac- 
tivities of invention brokers and the 
practice of multi-city telephone list- 
ings by patent lawyers. 


A new committee, the Annual 
Meeting Committee, will present a 
panel discussion at The Florida Bar 
Convention on June 19, 1975, on the 
very topical question of “Selected 
Problems of Business Workouts” with 
speakers commenting on the lender’s 
viewpoint, UCC and corporate as- 
pects and tax aspects. The panelists, 
who are John Gunn, Bernard Jacob- 
sen, Parkhill Mays, Bill Davenport 
and Sherwin Simmons, will comment 
upon and offer suggestions with re- 
spect to current problems facing 
Florida businesses and real estate de- 
velopers. A free exchange of ideas be- 
tween the members of the panel and 
the audience will be encouraged. The 
panel discussion will be led by Com- 
mittee Chairman Leonard H. Gilbert. 
We hope that this program will attract 
a substantial turnout from the mem- 
bers of the Bar, and can be a regular 
feature of each year’s convention. 

The annual business meeting will 
be conducted on June 19, following a 
joint luncheon with the Section on 
Taxation, which will feature a nation- 
ally known speaker. 

It has been a real pleasure to work 
with this section during this year; and 
I know that it will continue its pro- 
gress as a real and constructive force 
in The Florida Bar under the leader- 


ship of next year’s chairman, C. Park- 
hill Mays, Jr. 


MARVIN E. BARKIN 
Chairman 


Family Law 


The Family Law Section began its 
current year with an excellent pro- 
gram on counseling at the 1974 Con- 
vention. Dr. Virginia Anne Church 
was elected chairman at the meeting 
and served until her resignation in 
November, submitted as a result of 
her acceptance of the office of dean of 
the new Lewis University College of 
Law at Glen Ellyn, Illinois. The vice- 
chairman, James P. O’F larity, became 
chairman for the remainder of the Bar 
year. 


A business meeting of the section 
was held at the General Meeting of 
Sections and Committees in October, 
1974. Committee reports were re- 
ceived, and the desirability of codify- 
ing family law statutes, now scattered 
from Chapter 39 to Chapter 856, 
Florida Statutes, was examined in 
depth. The section voted to undertake 
a codification of Florida family law, 
hopefully to be ready to present to the 
Board of Governors before the end of 
1975. 


The specialization, or “Designa- 
tion” plan of The Florida Bar was dis- 
cussed in its application to the field of 
family law. It was the consensus of the 
section that, regardless of specializa- 
tion, there is a need for greater con- 
tinuing legal education in the field, 
and that in view of the coming 
specialization program, the section 
should become involved in continu- 
ing legal education at least to the ex- 
tent necessary to provide the 
minimum requirements for a recer- 
tification every three years. 

The section also undertook the prep- 
aration of two pamphlets, hopefully 
to be published by The Florida Bar, 
dealing with the legal aspects of mar- 
riage and divorce. 

A called meeting was held at Tampa 
on February 28, 1975, preceded by a 
meeting of the Executive Council. 
Sylvan Strickland, director of CLE of 
The Florida Bar, discussed the CLE 
program especially as it relates to 
specialty-designation qualifications. 
The section approved the creation of 
four new committees: Continuing 
Legal Education, Editorial, Legisla- 
tive and Membership. 

At the request of the Specialization 
Committee, desirable criteria for cer- 
tification of family law specialists 
were discussed and guidelines were 
formulated for submission to the 
Specialization Committee. 

Extensive discussion was had on 
the desirability of changes in the pres- 
ent dissolution of marriage law. 
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Guidelines were formulated for 
codification of family law statutes. 

Following this meeting, a Family 
Law Steering Committee for Continu- 
ing Legal Education was appointed 
by Sylvan Strickland, director of CLE. 
The committee is chaired by James P. 
O’F larity, and was selected from the 
officers, Executive Council and 
membership of the Family Law Sec- 
tion. A course on no-fault dissolution 
of marriage is being planned tenta- 
tively for the fall of 1975, and a prac- 
tice book has been outlined. The sub- 
ject matter of five additional oneday 
courses to be given over the next three 
years has been determined. 

A weekend workshop of the Family 
Law Section was scheduled for May 
24 to begin drafting of a proposed 
Family Law Code for the State of 
Florida, and assignments are being 
made to the various committees of the 
section. 

The section will sponsor at the An- 
nual Convention of The Florida Bar, 
on Saturday afternoon beginning at 
1:45, an in-depth seminar on 
negotiation and drafting of mari- 


tal settlement agreements, both ante- 
nuptial and postnuptial, and tax as- 
pects of family law. The program will 
feature nationally known experts in 
these fields. 

The Law Revision Council is con- 
sidering also the desirability of 
changes in the Dissolution of Mar- 
riage Law, and agreement has been 
reached that the Family Law Section 
will work with the council if such a 
program is undertaken by them. 


JAMEs P. O‘FLARITY 
Chairman 


Local Government Section 


The section planned and held a 
seminar on “Collective Bargaining in 
the Public Sector” at the University 
of Florida College of Law on Oc- 
tober 4, 1974. We had contacted 
Dean Julin at the law school suggest- 
ing cosponsorship with the Local 
Government Section, and we in turn 
asked John-Edward Alley, chairman 
of the Section Committee on Labor 
Relations to chair the program. We 
consider this to have been a most 
worthwhile prograin of extreme ben- 
efit to the Bar and this section. 

We planned and held another 
seminar in Tallahassee on January 10, 
1975, on the subject of the new 
“Administrative Procedure Act” and 
“Financial Disclosure.”’ Burton 
Michaels, secretary of the section, 
was asked to plan the program, which 
he did in a very fine fashion. 

At a meeting of the Executive 
Committee on January 8, 1975, we 
discussed possible plans for seminars 
or programs in the future on other sub- 
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jects and have tentatively planned a 
two or three day “bread and butter” 
type seminar some time in the sum- 
mer for attorneys involved in the rep- 
resentation of local government en- 
tities. 

We decided to consolidate some ac- 
tivities of committees of the section 
and to form the following five commit- 
tees: 

Local Government Services, Utili- 
ties and Transportation 

Local Government Organization 
and Home Rule Powers 

Personnel and Labor Relations 

Land Use Planning; Zoning and 
Environmental Regulation 

Courts and Enforcement of Local 
Ordinances & Regulations 

We sent out a questionnaire to each 
member of the section asking their 
committee preference. The response 
was overwhelming and we made 
committee appointments of everyone 
who indicated a preference on one of 
the committees of the section. 

We have been trying to produce 
either a newsletter or other communi- 
cation for members of the section and 
at the request of the Executive Com- 
mittee, we asked each committee 
chairman to make a report at least 
quarterly of new matters in the area of 
interest of the particular committee, 
such as cases, county and municipal 
ordinances, problems, etc., on various 
subjects which we hope to assemble 
and disseminate in some appropriate 
fashion. 

Florida Bar records will indicate 
that the section is solvent and that the 
receipts for the two seminars held 
have exceeded our expenditures. 

Finally, I would like to express our 
sincerest appreciation for the help 
given to this section by the Bar and 
especially by Mindy Byars and Deb- 
bie Ginn, without whose help we 
could not exist. 

OsEE R. FAGAN 
Chairman 


Real Property, Probate 
and Trust Law Section 


The Real Property, Probate and 
Trust Law Section is completing a 
fantastically successful year, not only 
in attendance at the Executive Coun- 
cil meetings of which we had six this 
last year, but also in the amount of 
work that has been done by the sec- 
tion, the number of educational semi- 
nars that have been put on, and the 
overall upgrading of activities by the 
section. 

This past year we have had the 
largest attendance at our section 
meetings that I can recall in the ten 
years that I have been active in sec- 
tion activities, having more than 100 


lawyers present at our meetings at 
West Palm Beach, and approximately 
75 at Innisbrook. The many activities 
of the section committees, the deci- 
sions of the Executive Council and 
the matter of general interest and par- 
ticular interest to the members of the 
section have been reported in the five 
newsletters that have been published 
during the year. A final newsletter 
will be published shortly, hopefully 
before the convention. The member- 
ship of the section has continued to 
grow and at the present time there is 
slightly in excess of 2,000 members. 

The Real Property division, under 
the leadership of Lewis Kanner, has 
been extremely busy during the year, 
putting on four educational seminars 
on Condominiums, Coastal Bound- 
aries, Mortgage Law, and Oil, Gas and 
Mineral Rights. 

The Condominium and Co-ops 
Committee sponsored very successful 
condominium seminars under the 
cochairmanship of Harold A. Drees 
and Robert Wilson, one in Hol- 
lywood, one in St. Petersburg at Stet- 
son Law School, and one at Gulf 
Breeze. There were approximately 
800 members of the Bar in attendance. 
The committee likewise assisted on 
recommending needed remedial 
legislation for condominiums. 

The Liaison with Land Surveyors 
Committee, chaired by J. Richard 
Harris, sponsored, in connection with 
the Land Surveyors Association, a 
seminar in Miami on coastal bound- 
aries. 

The Mortgage Law and Practice 
Committee, under the chairmanship 
of Adam G. Adams II, put on an excel- 
lent seminar at the Lawyers’ Title 
Guaranty Fund meeting in Orlando 
on mortgage law. 

The Oil, Gas and Mineral Rights 
Committee, cochaired by G. Thomas 
Smith and Frank A. Ford, developed a 
successful seminar in conjunction 
with Florida State University Law 
School on oil and gas rights. 

Of particular interest to real prop- 
erty practitioners is the statewide un- 
iform real estate contract, which has 
been worked on for years by the 
Liaison with Real Estate Brokers 
Committee, presently headed by past 
chairman, Robert Claude Scott. The 
contract has now been approved by 
both the Florida Association of Real- 
tors and The Florida Bar, and the sec- 
tion is endeavoring to get the contract 
into the hands of every real estate 
broker and lawyer in the state with the 
hope that the contract will be used by 
all. The section is indebted to 
Leonard Spielvogel, who was person- 
ally responsible for the major work in 
its development. 


For many years the section has 
been attempting to revise the Un- 
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iform Title Standards and bring them 
up to date in conjunction with current 
legislative law and case law. A grant 
was secured from George P. Carter 
Foundation to help with funds to de- 
fray expenses for secretarial and re- 
search staff required for the project, 
and a blue ribbon committee of sec- 
tion members led by Sherwood 
Spencer and Professor Mandell 
Glicksberg of the University of 
Florida Law College accepted the re- 
sponsibility for the preparation and 
revision of the standards. The stan- 
dards have now been completely re- 
vised and brought up to date and ap- 
proved by the section at its Executive 
Council meeting on May 10. We are 
now making preparations for the re- 
publication of the standards. This is a 
tremendous step forward for the real 
property practitioners in Florida as 
our uniform real estate contract calls 
for marketable title in accordance 
with the standards. 

In order to meet the continuing 
demand for proper and updated stan- 
dards, the section has entered an a- 
greement with the University of 
Florida Law Review to fund a title 
standards chair on the law review, 
with the understanding that it will be 
the law review’s basic responsibility 
to do the research and work necessary 
for continuing examination of the 
standards, as well as develop new 
standards in areas that are necessary 
for determining marketability in real 
property. 

One of the most important items of 
legislation affecting not only lawyers 
but the public in general is the 
Florida Probate Code. During the 
past year under the direction of Wil- 
liam S. Belcher, director of the Pro- 
bate and Trust Law Division, attor- 
neys within our section have spent 
thousands of hours working on and 
assisting in the Florida Probate Code 
revision, including the amendments 
of certain unworkable sections of the 
Act which was passed in 1974. We are 
grateful for the efforts of A. Obie 
Stewart, chairman of the Probate 
Code Review Committee, along with 
his many committees in the Probate 
division that worked to correlate, as- 
sist and upgrade in every way possi- 
ble the legislation that was passed in 
1974. I would like to express the ap- 
preciation of the section for the work 
of Judge Harold R. Clark, Judge 
Charles W. Burke, Charles E. Early 
and Dean Henry A. Fenn of the Uni- 
versity of Florida Law College. These 
men have spent many hundreds of 
hours, personally, working without 
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compensation for the good of the Bar. 

In an organization such as ours, 
there are many things done which do 
not receive publicity but are a con- 
tinuing project to improve the stan- 
dards of the Bar. One such activity is 
the scholarships and awards program 
under the leadership of John W. 
Prunty. The section awards four an- 
nual scholarships to students excel- 
ling in real property, probate and trust 
law, one in each of the state’s four law 
schools. 

We have been working rather ex- 
tensively to get ready for specializa- 
tion and designation under the chair- 
manship of Thomas M. Harris. As- 
suming that the Supreme Court ap- 
proves the recommendations of The 
Florida Bar, this committee has been 
working to set up educational stan- 
dards for not only the orginal certifica- 
tions, but for continuing certification 
in the future, ways and means to make 
future lawyers eligible for certifica- 
tion, and provide the education that is 
going to be necessary in depth to meet 
the requirements of the Bar and the 
public. 

Our section, looking at its responsi- 
bility as an arm of The Florida Bar, has 
donated $2,000 to The Florida Bar for 
the construction of the new addition 
to The Florida Bar building. 

While I feel particularly proud of 
the success that has been achieved 
during this past year, I am also aware 
that there are many unfinished pro- 
jects and many problems crying for 
attention, and I urge each of you to 
become more active in section ac- 
tivities in order that you can help us 
achieve our goals. The section is very 
fortunate that it will be in the hands of 
Chairman-elect G. Robert Arnold and 
all of the dedicated officers and direc- 
tors and committee chairmen. 


JoHN H. SUTHERLAND 
Chairman 


Tax Section 

Executive Council Meetings. 
The Executive Council of the Tax 
Section has held three meetings, one 
on July 19, another on October 24, and 
the third on January 30. 

Institutes. The Tax Section has 
sponsored four institutes during the 
1974-1975 year. One institute, deal- 
ing with the Pension Reform Act of 
1974, was presented in Tampa and 
Miami on December 13, 1974. A se- 
cond institute, dealing with pro- 
fessional responsibility in tax prac- 
tice, was jointly sponsored with the 
University of Florida College of Law 
and was presented in Gainesville on 
January 18, 1975. The third institute, 
dealing with state and local taxation, 
was presented in Tampa and Miami 
on February 28. The fourth and final 
institute consisted of a meeting of all 


interested section members with var- 
ious representatives of the District 
Director of Internal Revenue Service 
office and was held in Orlando on 
April 11. All institutes were very well 
attended and from this standpoint 
1974-1975 was one of the most suc- 
cessful years in the section’s history. 

Publications. The Tax Section has 
continued its practice of publishing 
“Tax Law Notes” in each issue of The 
Florida Bar Journal. In addition, three 
issues of the Tax Section Bulletin 


have been published, one in August 


of 1974, the other in December of 
1974, and the third in May of 1975. In 
addition, the section is in the process 
of adding a checklist of foreign tax 
problems to the Tax Section Manual. 

Amicus Curiae Briefs. With ap- 
proval of the Board of Governors the 
Tax Section has prepared and filed 
amicus curiae briefs in two pending 
Florida Supreme Court cases, 
Dominion Land & Title Co. v. De- 
partment of Revenue and Golder v. 
Department of Revenue. The 
Dominion Land & Title Co. case in- 
volves the issue of whether the 100% 
documentary stamp tax penalty im- 
posed by Florida Statutes, § 201.17(2), 
is constitutional. The Golder case in- 
volves the issue of whether the 
method adopted by Florida Statutes, 
§ 198.02, for imposing a Florida estate 
tax on out-of-state property owned by 
Florida decedents is constitutional. 
In both cases the Tax Section has 
taken the position that the laws in- 
volved are unconstitutional. As this 
report is being written the Supreme 
Court has not issued a decision in 
either case. 

Legislation. The Tax Section has 
expended considerable time in an ef- 
fort to cause the Florida Legislature to 
eliminate the present 100% doc- 
umentary stamp tax penalty of 
Florida Statutes, § 201.17(2). 


In its present form this penalty ap- 
plies regardless of the existence of 
fraud or negligence and the section 
has proposed to substitute a penalty 
that would be keyed to the existence 
of fraud or negligence. However, it 
became apparent that the Legislature 
would not adopt such an amendment 
this year. Consequently, the Tax Sec- 
tion is now supporting the efforts of 
Representative Carl Ogden to reduce 
the 100% penalty to a 30% penalty. 
Although this penalty would continue 
to apply regardless of the existence of 
fraud or negligence, so that the sec- 
tion does not consider it to be an ideal 
solution; nevertheless, it would be an 
improvement over the existing situa- 
tion. 


Committee Activities. The Tax Sec- 
tion has 19 standing committees and 
eight special committees. A summary 
of the activities of these committees is 
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periodically published in the Tax Sec- 
tion Bulletin and so will not be re- 
peated here. The committee work re- 
flects a wide range of matters of in- 
terest to tax practitioners, including 
projects such as the eventual publica- 
tion of a legislative history of the 
Florida Corporate Income Tax Act, a 
review of the proposed Uniform Pro- 
bate Code from a federal estate tax 
standpoint and a report tothe Uniform 
Probate Study Commission, the prep- 
aration and mailing of a questionnaire 
to all members concerning various 
facets of practice before the Internal 
Revenue Service, the results of which 
have been delivered to the Internal 
Revenue Service, and various surveys 
and reports to the Specialization 
Committee of The Florida Bar con- 
cerning the recognition of tax practice 
as a designated area of practice. 

The section has enjoyed an active 
and successful year but many of its 
projects are unfinished and will carry 
over to future years. Next year the sec- 
tion will be in the capable hands of 
Chairman-elect Al O’Neill and I am 
confident that these unfinished pro- 
jects will be brought to a successful 
conclusion. The section has also en- 
joyed a substantial increase in mem- 
bership during recent years and 
would like all members of the Bar 
who have an interest in taxation, 
either federal or state and local, tojoin 
our section. 


BRIAN C. ELLIs 
Chairman 


Workmen’s 
Compensation Law 


The Workmen’s Compensation 
Law Section of The Florida Bar, suc- 
cessor to the Workmen’s Compensa- 
tion Committee, has actively engaged 
in the development and explanation 
of Florida’s workmen’s compensation 
law. 

The Executive Council of the sec- 
tion approved differentiation of the 
section’s functions into seven com- 
mittees: Education, Judiciary, Legis- 
lation, Membership, Planning, 
Specialization and Rules. All mem- 
bers of the section have been assigned 
to committees, and each committee 
chairman serves ex officio on every 
other committee. 

The Education Committee has pro- 
ceeded to attempt establishment of 
lectures or demonstration trials in the 
law schools of the state, and has at- 
tempted to cooperate with the law 
schools in the development of 
workmen’s compensation courses. 

The Judiciary Committee, further 
differentiated into a subcommittee on 
Appellate Judiciary and a subcommit- 
tee on Trial Judiciary, has concerned 
itself with the newly legislated role of 
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the district court of appeal judicial 
nominating commissions in respect of 
retention vel non of judges of indus- 
trial claims. Additionally, the com- 
mittee has concerned itself with the 
status of judges of industrial claims (as 
Florida’s only administrative law 
judges, and as officers of the state) and 
the status of the members of the In- 
dustrial Relations Commission (as 
Florida’s only administrative law ap- 
peals court). See, Scholastic Systems, 
Inc. v. LeLoup, 307 So.2d 166 (Fla. 
1974). 

The Committee on Legislation is 
developing a statistical analysis of 
attorney's fees granted pursuant to 
§440.34(1), F.S., and is maintainingan 
overview of all legislation proposed 
or filed with the Florida Legislature 
for the 1975 session. Key men or local 
contacts in each of the major areas of 
the state have been designated to 
notify their brethren at the bar in re- 
spect of such legislation as would be 
of concern to the members throughout 
the 1975 session. 

The Membership Committee has 
attempted to work with the judges of 
industrial claims in development of 
membership of the section, which had 
reached approximately 250 by late 
March 1975. 

The chairman-elect of the section 
has been designated permanent 
chairman of the Planning Committee, 
in order to undertake long-range 
analysis of problems confronting the 
jurisprudence and the section, and to 
develop a program respecting same in 
advance of his assumption of duties as 
chairman. 

The Specialization Committee has 
worked with the committee of The 
Florida Bar in respect of such pro- 
grams and standards as will be appli- 
cable to specialization in workmen’s 
compensation. 

The Committee on Rules has de- 
veloped a mechanism whereby the 
Workmen’s Compensation Law Sec- 
tion of The Florida Bar and the 
Florida Industrial Relations Commis- 
sion will maintain a close liaison re- 
specting such amendments to the 


Workmen’s Compensation Rules of 
Procedure or alterations thereof as are 
indicated. The Rules, to be found at 
285 So. 2d 601 (Fla. 1973) and now 
promulgated by the Supreme Court of 
Florida, are the subject of continuing 
review by the Rules Committee. 

The section has worked closely 
with the Continuing Legal Education 
Office of The Florida Bar in develop- 
ment of anew Workmen’s Compensa- 
tion Practice course, given through- 
out the State of Florida in March and 
April, 1975, with the production of a 
bound manual comprehending the 
jurisprudential materials. 

A program of working panels will 
be presented by the section at The 
Florida Bar convention in June 1975. 

From time to time, as warranted, 
special notices have gone to members 
of the section respecting new proce- 
dures or new programs, judicially or 
administratively, bearing upon the 
practice in the field. 

The Workmen’s Compensation 
Law Section has been well launched, 
its foundations have been settled, and 
1976 should witness an efflorescence 
of section activities. 


STEPHEN MARC SLEPIN 
Chairman 


GULF ABSTRACT & TITLE, 
INC. 


Abstracts of Title-Title 
Searches 


We have in our office film of 
all public records affecting 
title to land in Lee County, 
Florida. 


Joseph A. Furlong, Manager 
Phone: 332-1422 


1857 Jackson Street, 
Fort Myers 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 


1317 Poinciana Ave. 
FORT MYERS,FLA. 33901 


(813) 334-0810 
if no ans. call (813)334-1338 
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Please Help Children Live 


Did you know CANCER is 
the number one disease 
which kills our Children? RESEARCH HOSPITAL 


St. Jude Children’s Research Hospital is the largest childhood cancer re- HE 'LPING C HILDREN 


search center in the world. 


In February, 1975, this unique national institution in Memphis, Ten- LIVE THROUGHOUT 


nessee, marked its thirteenth anniversary of painstaking research and 


devoted care of children stricken with catastrophic diseases: acute THE WORLD 


lymphocytic leukemia, Hodgkin's disease, solid tumor, and other child- 
hood cancers—even malnutrition. Danny Thomas, Founder 


This hospital is the first and only institute established for the sole pur- 
pose of conducting basic and clinical research into catastrophic child- 
hood diseases. 


The institution is non-sectarian, interracial and completely FREE of 
charge to patients admitted by physician referral, and if their disease 
is under study. When needed, the research institution provides for 
transportation and lodging for parent and child, FREE. 


Additionally, the research center provides “total medical care” once a 
patient is accepted . . . even for surgery and/or treatment not related 
to the research in which he is taking part, FREE. 


The hospital knows that KNOWLEDGE is of little value if it is not shared 
with other scientists. Too often, useful facts have been known for years 
by laboratory scientists before useful clinical application has been de- 
veloped. With so much knowledge at their fingertips, St. Jude research 
scientists hurry to speed its availability to patients the world over, FREE. 


Life is what St. Jude Children’s Research Hospital is all about. 


Because St. Jude Children’s Research Hospital treats all of its tiny 
patients FREE of all charges, coupled with the paramount cost of our 
life-saving research, we must ask for your support. 


Please join the fight against childhood cancer. 


Send your special gift now. 


Send contributions to: 7 
MEMPHIS, TENN. 38101 


This space donated by publication | 
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News and Notes 
Lawyers’ Title Guaranty Fund 


BOARD OF TRUSTEES’ MEETING .. . Among 
actions taken at the March 15, 1975, meeting in 
Orlando, the Board: 

Elected William A. Oughterson, Stuart, to serve 
as chairman of the Board and William H. Wolfe, 
Clearwater, to serve as treasurer of the Board for 
one-year terms commencing July 1, 1975. 

Approved the service contract between The 
Fund and Lawyers’ Title Services, Inc., effective 
April 1, 1975, through December 31, 1975. 


TRUSTEE ELECTIONS ... Elections were 
held recently among Fund members in six of the 
20 judicial circuits to select attorneys who will 
represent the members from those circuits on The 
Fund's Board of Trustees for the three-year term 
commencing July 1, 1975. In each of those cir- 
cuits, the incumbent trustees were reelected as 
follows: Richard H. Merritt, Pensacola (1st Cir- 
cuit); John S. Duss III, Jacksonville (4th); Charles 
A. Savage, Ocala (5th); Alfred E. Hawkins, Day- 
tona Beach (7th); George T. Dunlap III, Bartow 
(10th); and Paul Game, Sr., Tampa (13th). 


INDEPENDENCE DAY HOLIDAY... Fund 
headquarters will be closed for Independence 
Day Friday, July 4, 1975. 


COMSTOCK DISCUSSES ROLE OF BAR... 
The role of the organized bar in delivery of legal 
services to the public was the subject of a talk by 
Fund President Paul B. Comstock to the South 
County Section of the Sarasota County Bar As- 
sociation in Englewood on April 28, 1975. “Be- 
cause the number of lawyers in Florida will dou- 
ble within the next five years,” Comstock said, 
“the Bar must develop a deeper concern for the 
economics of the profession. The Bar has made 
great strides in matters of admission, discipline 
and legal education, but it must now find new 
ways to put at least 10,000 qualified young 
lawyers to work in Florida by the year 1980. The 
Fund concept is one method that has been proved 
successful. Additional methods must be devised 
to help the profession serve the public more 
economically.” Area Field Representative Harry 
K. Holcomb also attended the bar meeting. 


TITLE NOTE BY A FUND ATTORNEY... 
“Priority Between Holders of Separate Notes Se- 
cured by Same Mortgage” 

Where a single mortgage is given to secure sev- 
eral notes bearing identical maturity dates there is 
generally no priority between the holders thereof. 
However, where the maturity dates of several 
notes are different, then the “earlier maturity 
rule” is applicable unless there is some peculiar 
equity. The court in Wilson and Herr v. Hayward, 
6 Fla. 171 (1855), stated that in the case of a mort- 
gage to secure notes payable at different periods, 
the note which first falls due has the prior right to 
be satisfied out of the mortgaged property unless 
there is some peculiar equity attached to the notes 
of subsequent date, and so as to the other notes. 

The case of Miami Oil Co. v. Florida Discount 
Corporation, 135 So. 845 (Fla. 1931), involved 
two notes secured by a single mortgage. One note 
was due one year from date and the second note 
was due two years from date. The mortgagee as- 
signed the two-year note and the mortgage to A. 
Shortly thereafter the mortgagee assigned the 
one-year note to B. After default on the one-year 
note B foreclosed and joined A as a defendant. A 
took the position that his two-year maturity date 
note was superior to B. The lower court held that 
B should be preferred since the maturity date of 
B’s note was first. The Supreme Court of Florida 
reversed and held that A’s claim was prior not- 
withstanding that his note had a later maturity 
date. The court held that where a mortgagee as- 
signs one or more of several notes, and retains the 
remainder, then the assignee is entitled to priority 
over the notes retained without regard to the order 
of maturity of the notes. Therefore, in the Miami 
Oil Company case, A was preferred since when 
the mortgagee assigned the note and mortgage to 
A he retained a remaining note and the later as- 
signment of the one-year note to B could place B 
in no better position than the original mortgagee. 

For further discussion on the subject see An- 
nots. 50 A.L.R. 543 (1927), 108 A.L.R. 485 (1937), 
and 115 A.L.R. 40 (1938). 


By Staff of Lawyers’ Title Guaranty Fund 
Adv. 
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CALENDAR 


June 18—CLE Course on Probate, Florida Bar Convention, Boca Raton. 


June 18-21—25th Annual Convention, The Florida Bar, Boca Raton Club, Boca 
Raton. 


June 26-July 2—International Association of Insurance Counsel Convention, 
South Hampton Princess, South Hampton, Bermuda. 


June 27—CLE Course on Probate, Ft. Myers and Panama City. 


July 10-12—The Florida Bar Board of Governors Meeting, Amelia Island. 


July 11-12—Law Revision Council, Breakers Hotel, Palm Beach. 


July 18—Meeting of Chairpersons, Sections and Committees, The Florida Bar, 
Host Airport Hotel, Tampa. 


July 27-Aug. 3—29th Annual Convention, Association of Trial Lawyers of 
America, Royal York Hotel, Toronto, Canada. 


July 29-30—Second Triannual 1975 Florida Bar Examination—Miami Beach area. 


August 6-10—Federation of Insurance Counsel Convention, Bermuda Princess 
Hotel, Bermuda. 


August 7-14—98th Annual Meeting, American Bar Association, Montreal, 
Canada. 


September 2-5—CLE Committee Course, Basic Trial Advocacy, St. Petersburg. 
September 3-6—CLE Committee Course, Basic Trial Advocacy, St. Petersburg. 


September 12-13—Law Revision Council, Host Airport Hotel, Tampa. 


September 18-19—General Meeting of Committees, The Florida Bar, Carlton 
House, Orlando. 


September 27-October 3—X!X Conference of Inter-American Bar Association, 
Cartagena, Colombia. Contact John O. Dahigreen, Secretary General, 
Inter-American Bar Association, 1730 K Street, Washington, D.C. 20006. 


October 12-17—World Peace Through Law Conference, Sheraton-Park Hotel, 
Washington, D.C. 


October 28-29—Third Triannual 1975 Bar Examination—Jacksonville area. 


October 31-November 1—Annua! Convention Academy of Florida Trial 
Lawyers, Contemporary Hotel, Walt Disney World. 
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PEACE MIND 
AND 


The very essence of home ownership is the peace of mind and sense of security which 
arises therefrom. Lacking this, one of the basic elements of satisfaction is lost to the 


homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance 
to their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is 


entitled, by relying upon his Realtor and his attorney to handle the details of such transactions, 
and instructing them to obtain for him a land title insurance policy as the final protection of his 


ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Bay County 
BAY COUNTY LAND & ABSTRACT 
Co., INC. 
Panama City, Florida 


Bradford County 
BRADFORD COUNTY ABSTRACT CO. 
Starke, Florida 


Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Brevard County 


ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 


ABSTRACT & TITLE CORP. OF FLA 
Melbourne, Florida 


ABSTRACT & TITLE CORP. OF FLA. 
Merritt Island, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLECO. 
Fort Lauderdale, Florida 


POMPANO BEACH BRANCH 

DAVIE BRANCH 

COMMERCIAL BOULEVARD BRANCH 
HOLLYWOOD BRANCH 


Charlotte County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Citrus County 
CITRUS TITLE CO. 
Inverness, Florida 


Clay County 
GREEN COVE SPRINGS ABST. & 
TITLE INS. CO. 
Green Cove Springs, Florida 


Calhoun County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Collier County 
HOMEOWNERS TITLE CO. 
Naples, Florida 
Columbia County 
SECURITY TITLE & ABSTRACT, INC. 
Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABST. CO. 
Miami, Florida 


DADE BROWARD TITLE CO. 
Miami, Florida 


FLORIDA-SOUTHEAST TITLE INS. 


AGENCY 
Miami, Florida 


Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DOD TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


dry County 
HENDRY COUNTY TITLE & ABST. CO. 
LaBelle, Florida 
ABST. & TITLE CORP. OF FLA. 
Ft. Myers, Fia. 
Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 


FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


WEST FLA. TITLE CO., INC. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


Indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jefferson County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Jackson County 
FLA. LAND TITLE & TRUST CO. 
Marianna, Florida 


Leon County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 
Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 
CAPE CORAL TITLE CO. 
Cape Coral, Florida 


Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin Cou 


nty 
FLORIDA ABSTRACT & TITLE INS. CO. 


Stuart, Florida 


Nassau County 
FLORIDA ABST. & TITLE INS. CO. 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON ABST. & TITLE INS. CO. 
Ft. Walton Beach, Florida 


SECURITY TITLE & ABST. INC 
Ft. Walton Beach, Florida 


WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 


Paim Beach County 
PALM BEACH ABST & TITLE CO. 
West Paim Beach, Florida 


Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 


WEST PASCO TITLE & ABST. CO. 
New Port Richey, Florida 


Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 


Polk County 
POLK COUNTY ABST. CO. 
Bartow, Florida 


Putnam County 
PALATKA ABSTRACT & TITLE 
GUARANTY, INC. 
Palatka, Florida 


Santa Rosa County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


St. Johns County 
ST. JOHNS COUNTY ABST. CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 


Sarasota County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 


Virgin Islands 
FIRST TITLE, TRUST & ABST. CO. 
St. Croix, U.S. Virgin Islands 


Volusia County 
HALIFAX TITLE COMPANY 
Daytona Beach, Florida 


Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Walton County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 
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MRS MARLENE HURST 
UNIV MICROFILMS LI8 SERVICES 
XEROX CORPCRATION 


ANN ARBCR MICHIGAR 
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Postmaster: Send Form 3579 to 


The Florida Bar, Tallahassee, Florida 32304 


‘Thisis no ti 


If you don’t know all the law 
when you walk through this door, 
you've improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 

. $0 your research problem doesn’t 
remain “bottled-up”’ in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


to be unsure « of your legal position. 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day .. . 


RESEARCH 
for lawyers 


Florida Division of 
American Legal Research Corp. 


Box 13777 is Florida 32604 
(904) 377-8 
Toll-free (800). 342-6862 
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